Number 68

124 North Van Avenue
Houma, LA 70363-5895
www.hationalmariners.org

PHONE: (985) 851-2134
FAX: (985) 879-3911
info@nationalmariners.org

February/March 2010

INSIDE THIS ISSUE

A LETTER FROM MARY

1

A Letter from Mary

4

STCW Impact on
Credentialing

9

More STCW

10

Too Much STCW

13

Lifesaving: Mariners & the
Public Betrayed

18

American Jobs for
American Seaman

19

New & Revised NMA Reports

20

Law Students Defend
Towing Vessel Officer

21

Elizabeth M Accident
Investigation

22

Two Towing Vessels Sink
One Mariner Dies

23

Poor Maintenance = One
Mariner Fatality

24

USCG Centers of Expertise

25

$10M Fine for Oil Spill

26

USCG Boating Accident

26

Wind Scale Improvements

26

Lesson Leamed - Shaft Seals

27

United We Fish

28

Waterways Infrastructure
Failures

29

CG provides Inadequate
Workplace Safety Protection

29

Lookouts

[Source: Based on Our Report #R-412; Newsletters #16, p.12 and #28, pgs. 19, 20.]

A Recent Letter
Dear Richard,

Enclosed is a check for a donation in Gary Duncan’s memory. Please keep up the
work you are doing on helping to protect the mariners that work in the river industry.
From reading your reports, it still shows a lot needs to be done and brought to attention.
Keep up the good work and hoping that someday the Coast Guard will wake up and
really sees what is happening with the industry and working conditions people are forced
to work with.

Sincerely,
Mary Hastings
(formerly Mary Duncan)

An Earlier Letter
December 21, 2005
Dear GCMA,

Enclosed are my dues to be used for the support of GCMA. Over the years and lifestyle
changes, | have lost touch with mariners on the river. As you know my husband Gary
Duncan lost his life on an ACBL boat,”) and I, myself, worked many years on the river.

| praise the work you are doing and only hope you are getting results. 1 know the
working conditions, sanitary conditions, labor conditions, safety and man-hours are in
much need of improvement. It appears as if most of the general management think of
mariners as second-class citizens with no rights whatsoever once they get you on a boat.

Gentlemen keep up the good work and don’t let them push you down. The (NMA) is
the voice of so many that don’t know how to take a stand for their rights due to
intimidation by general management.

Keep the public aware of how things really are in the maritime industry. | only wish
that it wouldn’t take a tragedy or accident in a mariner’s life to understand that it could
have been averted by better safety and working conditions.

Sincerely,
Mary Duncan

We are a Voice for Exploited and Abused Mariners

Mary is the widow of Engineer Gary Duncan who served as Engineer on a large river
towboat, the M/V Miss Kae-D. Gary died on the job a decade ago. Mary displayed her
courage and her outrage with the Coast Guard Marine Safety establishment when she
stood up and spoke her mind at a public meeting in St. Louis on the proposed new
towing vessel inspection regulations. Capt. Larry Gwin and his wife Brenda were there
and related the story of her courage.

Neither the Coast Guard nor Congress has lifted a finger to address the “hours-of-
service” abuses on towing vessels that took Gary’s life. In fact, both the Coast Guard
and management dodge the issue whenever it arises. . The Coast Guard also skillfully
dodges the training issue for thousands of “limited tonnage” engineers except those who
serve on vessels greater than 200 GRT on ocean or near coastal voyages. Why does the
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maritime industry refuse to train its engineers who are
entrusted with maintaining millions of dollars worth of
equipment including not only propulsion machinery but also
pumps that keep the boats afloat.

Our Association will keep the memory of Gary Duncan
alive to protect other mariners who are exploited on our
waterways.

Worked to Death in the Engineroom:

A Summary of the Gary Duncan Case
Although towing vessel officers (Masters, Mates/Pilots)
are limited to working a 12-hour day, no such restrictions
apply to “unlicensed” crewmembers like engineers,
deckhands, or tankermen. In particular, engineers on towing
vessels are not required to hold engineer licenses nor do they

Jay Disler, testified that the boat should have been manned by
2 to 4 full time engineers scheduled on regular watches, like
the rest of the crew, so as to allow for uninterrupted sleep
during off-duty hours. The company that previously operated
the vessel utilized a 2 to 4 man engineroom crew. However,
the crew was cut after ACBL acquired that company and its
vessel and crew.

Legitimate requests by the crew for additional assistance
were denied. The expert and Gary’s co-worker testified that
the manning levels used by ACBL were inadequate, unsafe,
and violated industry custom and practice.

The autopsy report showed significant coronary artery disease
and concluded that it was a major cause of death. However, the
Plaintiffs medical expert testified that the significant work
stressors and sleep deprivation clearly were contributing causes

receive any recognition _as unlicensed crewmembers.

A case was decided in 2002 in a St. Louis courtroom that may
give some towing companies pause as to how much work they
can squeeze out of their unlicensed crewmembers. Although the
case was widely reported in St. Louis, the trade journals except
for the Waterways Journal avoided it like the plague!

Plaintiff Mary Duncan brought the case, in her individual
capacity and as representative for the Estate of her deceased
husband, Gary Duncan, under the Jones Act for the death her
husband suffered while employed by the defendant American
Commercial Barge Lines, LLC. (ACBL).

Gary Duncan was working as a chief engineer when he
died a sudden cardiac death on May 31, 1999, while taking a
break in the engine control room on ACBL's push tow vessel,
the MISS KAE-D, while it was pushing barges on the Lower
Muississippi River in Louisiana.

He had been working for 24 consecutive days, 15 days of
which were spent working without the assistance of another
engineer.  As chief engineer, he was responsible for
inspecting, maintaining, repairing, and cleaning the
engineroom and its components, including three diesel
locomotive-type engines that powered the boat. Within an
hour before his death, he removed a heavy “power pack” from
one of the vessel’s main engines while working in ambient
temperatures exceeding 125 degrees.

Gary Duncan was required to work 12 or more hours a day
during irregular work and rest cycles, typically alternating
periods of 6 hours on and off duty. He was often awakened
from his sleep on the boat by engine alarms that required his
immediate attention. His typical work cycle was 40 days on
the boat and 20 days off the boat, that were “consistent with
industry standards.” The defendant (ACBL) argued at trial
that, since its work practices were consistent with industry
practices, it was not negligent.

[NMA Comment:  Although this tragedy occurred on the
“western rivers,” incidents of overworking “limited tonnage”
engineering personnel occurs in other segments of the maritime
industry such as on workboats serving the offshore oil and gas
industry. The term “limited tonnage” refers to all mariners
working on vessels of less than 1,600 gross register tons.]

The company denied liability and argued that Duncan’s
death was a natural event caused by years of smoking,
diabetes, family history, and high cholesterol levels that were
unrelated to work.

A co-worker, Brad Barton, an experienced engineer, who
resigned after Gary’s death and the plaintiff's expert, Captain

of both the acute cardiac event and the development of coronary
artery disease. He pointed to the consistency, the hopelessness,
the despair; the lack of improvement and circumstances that
pertain to certain jobs, some a great deal more than others, in
which individuals like Chief Engineer Gary Duncan are
exploited.”’ [Transcript, p. 560.]

Damages were submitted for lost economic support in the
form of wages, benefits, and household services and for
damages Gary suffered before his death for chronic
psychological distress. ACBL argued that the distress
damages were not compensable under the Jones Act because
they were not due to a physical injury and that the Act did not
recognize such claims.  Although ACBL’s economist
suggested that the economic loss suffered was only about
$450,000, Mary Duncan’s economist concluded that the losses
were about $850,000. Nevertheless, the final jury award was
reported to be $950,000.

Nelson Wolff, Esq., Mary Duncan’s attorney noted that the
towing industry’s "customary" practices were the subject of
national and local media scrutiny following the Oklahoma
bridge tragedy at Webbers Falls but that regulation of the
towing industry is weak and violations of laws and regulations
are not often enforced.

The National Mariners Association called on the Coast
Guard and Congress to address work conditions which are
patently unsafe and which far exceed those seen in any other
industry in the civilized world. The industry acknowledges
that existence of laws that limit the hours of service of boat
captains and pilots but refuses to acknowledge the need for
such limitations for other crewmembers, such as engineers,
deckhands and tankermen who face similar work stresses,
fatigue, and safety concerns. Although attorneys believe a
sound legal argument can be made that unlicensed mariners
are within the scope of protection afforded to licensed
mariners, they feel a significant chill to present such claims
for fear of reversal since the statute does not clearly identify
this protection and because there is scant authority in court
case law. This should provide additional justification for
revision of current statutory law to limit hours of service for
ALL maritime workers.

Mrs. Duncan had her day in court. She faced ACBL’s
lawyers, told her story and won her case.”” When ACBL
dragged her through the appeals process to try and overturn
the judgment, the appeals court unanimously affirmed the
jury’s verdict in her favor and she was awarded interest on the
judgment during the appeal delay worked by ACBL.

We Asked in Vain for Coast Guard Help
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With Hours-of-Service Regulations
In reviewing existing regulations, our Association
determined that the Coast Guard provides no regulatory
work-hour limits for thousands of unlicensed individuals
such as deckhands, tankermen, and unlicensed engineers on
inland towing vessels. Nor have they done so for the over
thirty years.

We also determined that the Department of Labor had no
work-hour limitation regulations that would govern unlicensed
personnel on uninspected towing vessels. The *“uninspected”
status of over 5,200 towing vessels was challenged following
a Supreme Court decision on a seemingly unrelated matter
January 9, 2002.”” On Sept. 9, 2004 Congress declared that
towing vessels henceforth would be subject to Coast Guard
inspections.®  Since that date, the Coast Guard set about to
prepare a set of regulations to bring the nation’s 5,200 towing
vessels up to the same level as inspected vessels, but not has
yet introduced a Notice of Proposed Rulemaking. This delay
will extend for at least several more months. [(%Refer to our
Report #R-300, Chao v. Mallard Bay Drilling. (2) 46 U.S.
Code §3301(15)

A very similar situation also exists aboard other
commercial vessels manned by “limited tonnage” unlicensed
and undocumented mariners. Consequently, our Association
petitioned the Coast Guard to protect our mariners by
prescribing reasonable work-hours. We met with bureaucratic
obfuscation, challenges, and delays in an attempt to wade
through the “Advisory Committee” process. Based on our
experience, we are seeking reasonable changes in that system
controlled by the Coast Guard.”’ /"USCG, G-MSO, Office of
Operating and Environmental Standards.]

The Bottom Line for our Mariners

For years, the towing industry used any possible tactic or
device to maintain the “uninspected” status of towing vessels
in spite of the public outcry resulting from an increasing
number of high profile accidents.

The towing industry’s manipulation of the political process
in the nation’s capitol was masterful for well over thirty years.
During this time, mariners working in the industry have been
denied a meaningful voice in an industry that is one of the
most dangerous in the nation. Unlike shoreside workplaces,
the maritime workplace has largely gone without regulation
because the Coast _Guard never _introduced OSHA-type
safety regulations.” [V Refer to our Report #R-347, Rev. 1]

For our “limited tonnage” mariners, the struggle has
nothing whatever to do with politics or political power.
Rather, our mariners need the marine industry to operate with
much greater concern for their safety, health and welfare.

The Occupational Safety and Health Act of 1970 states in
part:”) “The Congress declares it to be its purpose and policy
to...provide for the general welfare, to assure so far as
possible every working man and woman in the nation safe and
healthful working conditions and to preserve our human
resources...” [ 29 U.S. Code §651(b)]

The Coast Guard, that controls our mariners’ workplace,
worked closely and consistently with industry trade
associations and management over the years to effectively
deny our “limited tonnage” mariners an effective voice at the
table. The Coast Guard delivered to our mariners very few of
the fruits envisioned by the Occupational Safety and Health
Act and has been ineffective in_protecting our _mariners’

safety and health in the workplace.

Many corporate executives also undermined, damaged, or
destroyed both the reputations and initiatives of maritime
trade unions to secure meaningful collective bargaining and
benefits for our exploited mariners. Although our Association
is NOT a labor union, we understand that any mariner who
stands alone_does not stand a chance against the power or
inertia_displayed by the Coast Guard bureaucracy or to
change unfair or unsafe policies of his own employer.

Unlike “upper-level” mariners who are heavily unionized,
our “limited tonnage” mariners were thoroughly beaten into
submission over the years. Our mariners working in the
towing and offshore oil sectors of the marine industry
increasingly find...

o That their job will never become a “career.”

e The job for younger employees will never
“retirement” from the industry, only to a dead end.

e Few “boat” companies stay in business long enough to
provide a meaningful and realistic retirement program.

o Loyalty to a “corporation” is meaningless if not foolish.

e Surviving stress to reach age 62 or 65 on the job is a
difficult challenge. [Refer to our Report #R-403, Stress and
the Licensed Mariner.]

o There will be no relief or special deals cut for mariners with
legitimate medical waivers and partial or temporary disabilities.
If you can’t perform your job as well as a younger person, you
should have chosen anaother line of work.

e There is a constant move within the industry to reduce crew
size without reducing the amount of work to improve
corporate “bottom-line” performance.

o For the most part, our segment of the industry relies upon a
large pool of untrained workers — and prefers to do so.

e The industry developed such an odious reputation that an
increasing source of low-cost labor in the future will be
recruited from reform schools, jails, and foreign workers
including illegal aliens. This will introduce new problems.

e The marine industry has been unwilling or unable to invest
in, train, retain, and seek to improve and upgrade the job
skills of the people it already has.

o For years, industry fought efforts to require all mariners on
inland waters including rivers to obtain Merchant Mariner
Documents to stabilize the workforce.

o Inept Coast Guard personnel policies discourage mariners
from remaining in the industry. For over 30 years, the Coast
Guard failed to simplify and reform its credentialing system
to make it “user friendly.” Its new system widely is
perceived as even more unfiiendly to mariners.

e Industry expects the public and the government to continue
to ignore its failures and its accidents. The “Limitation of
Liability” concept is alive and well and will continue to
absorb huge losses as infrastructure is damaged and
destroyed and the environment is polluted.

o Although management should be encouraged to develop its
Safety Management System, the administrative burdens it
brings to working mariners requires institution of a “three-
watch” system on vessels that operate continuously on a 24-
hour basis using our “limited tonnage” mariners.

o Greater recognition of and appreciation for travel time issues
in enforcing 46 U.S. Code 8104(a) as our Association
presented to the Towing Safety Advisory Committee should
lead to the introduction of the “three-watch” system. Before
that happens, pigs will fly!

lead to
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Specifically for Engineers —

e The Coast Guard never recognized and encouraged the need
for trained and licensed “limited tonnage” engineers.

o The lack of engineer training facilities for “limited tonnage”
engineers attests to this failure while the Coast Guard has
been too busy or distracted to notice this. [Refer to our
Report #R-401].

e Union schools offer meaningful training for engineroom
personnel although few “lower-level” engineers are trained
at these schools. This is because many in corporate
management oppose unions because unions will stop them
from further exploiting their employees.

e Because of its noise and heat, a vessel’s engineroom is a
poor location for engineer instruction.

e “On the job training” (OJT) is often nothing more than “the
blind leading the blind.”

e Using untrained deckhands to perform heavy manual labor
in enginerooms without the benefit of basic safety training is
an unsafe practice that we asked MERPAC to consider years
ago.

o Trainees are often a burden to trained engineers unless they
have undergone basic safety training and have a
fundamental knowledge of diesel engines, electricity,
hydraulics, pneumatics, pump operation, etc. /Refer to our
Report #R-401]

e The status of Gary Duncan and Brad Barton on the M/V
Miss Kae D serving as USCG-licensed engineers failed to
provide them with any meaningful status as towing vessel
officers.  Their position should be comparable to the
position upper-level engineers hold on the ships they serve
on. This speaks poorly of the “voluntary” licensing process
currently available to our “limited tonnage” mariners who
wish to prove their proficiency to their employers and
advance in their career. A meaningful “career path” must be
established or them to follow.

e Few engineers can understand new technologies without
undergoing training. Without adequate formal training, it
may not be possible to troubleshoot in a meaningful manner.

e Stealing trained engineers may be less expensive than
training them. Nevertheless, somebody has to “stock the

STCW — A MAJOR IMPACT ON LICENSING AND
CERTIFICATION
Courtesy of Maritime Professional Training
1915 S. Andrews Ave., Fort Lauderdale, FL 33316

The United States Coast Guard
is requesting comments on the
proposed final implementation of
STCW for U.S. mariners. The
goal is to have the final
implementation_in_place by July
2010 thus ending the Interim
Regulations.

The proposed implementation
includes changes in required sea
time to achieve various licenses,
clarification of definitions that
have been ill-defined or gray for
many years, and also specifies training requirements that are
expensive, and in some cases irrelevant, to our industry.

MERCHANT
MARINER
CREDENTIAL

United States
of America

pond” with trained engineers.

e Although industry does recruit from the armed forces, it has
trouble retaining these recruits because of the relative lack of
safety precautions and safety training for engineers on
industry vessels.

o Only the largest vessels have a “Control Room” where
Engineering personnel can retreat from the noise and heat of
their environment. The 8-hour work day recognized similar
stressful conditions on steam vessels.

The Coast Guard —

e Our “limited tonnage” mariners see the Coast Guard as a
large part of the problem. Coast Guard Marine Safety
officers are perceived as biased in favor of corporate
interests and trade associations and are so patronized by
them that they can not deal effectively with our mariners.
Former Coast Guard officers (rot enlisted personnel) who
accepted industry positions via the “revolving door” are
perceived to be most suspect by our mariners.

o Coast Guard officers in the Marine Safety field never get out
“on the boats” to witness first-hand what our mariners see
and experience. They work using second or third-hand
information. This situation must be remedied so that our
mariners can be treated fairly and in the context of the
environment they work in on a daily basis. Neither shipyard
inspectors nor officers serving behind the desk can
understand this without experience in the field. Their
services are NOT so valuable to our nation that they can be
deprived of this training in the industry they are supposed to
regulate. If Coast Guard officers do not understand our
mariners, they must no longer be allowed to regulate them.
The Coast Guard dumped the 1995 international Standards
of Training, Certification and Watchkeeping (STCW)
Convention on our “limited tonnage” mariners without
adequate preparation. STCW is a system that is alien to our
mariners _who _serve _on__domestic _waters, _contains
impressive_paperwork hurdles that many of our mariners
have problems coping with, and was never explained
adequately. This remains a significant Coast Guard failure
in the area of maritime personnel management.

The 90 page NPRM can be accessed here.

Notable Points From the USCG Proposal:

® 200GRT NC Mate (suitable for international voyages) will
require three years of sea time (1080 days) for an original
issue.  This is three times longer than the current
requirement. (As this relates to STCW, it is unlikely that we
can have any effect on it, but it will make finding NC mates
in the 200 ton category very difficult for international
voyages or voyages which enter foreign waters.)

e Rating Forming Part of a Navigation Watch (RFPNW) still
requires service on vessels over 200GRT. (Time that is
extremely difficult to obtain in many parts of the industry.)

® The lowest level Master/Mate licenses for Oceans, foreign
going routes, will now be 1,600 tons. No new Ocean 500,
200, 100 ton licenses of any kind will be issued. Existing
licenses of this tonnage will be renewed. Primary qualifying
time for 1,600/3,000 will be 75GRT.

e There will be a route to upgrade from a current 500GRT
license to the new 1,600-ton license. It is crucial that
anyone who qualifies for a 500GRT license now gets it now,

. §
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before these changes become final. Otherwise you will be
stuck getting a mate’s license and serving for several more
years before qualifying for your master’s license.

¢ Flashing light will be required for all licenses (not ratings)
subject to STCW code (all over 200GRT, all Oceans, all NC
int’l.) and for upgrades if not previously completed.

e To obtain 1,600 GRT Mate or Master, applicant must
qualify for AB and RFPNW (the requirement is a hurdle for
all new applicants for ANY Ocean or NC Int’l Mate or
Master license.)

e All licensing pathways above 200GRT operating in waters
subject to STCW Code will require sequential advancement
from Mate to Master. (This differs from the current
scheme.)

® OUPV for near coastal waters will be limited to sailing on
domestic voyages out to 100nm.

e Mariners holding a valid STCW endorsement on or before
the effective date of the final rule will NOT need to take
additional training to retain the STCW endorsement.
(USCG is aiming for July 2010) Any future upgrades will
only need to meet the requirements for the new credential
being sought.

e Mariners currently in the application process should move
forward as rapidly as possible to avoid new requirements.

e To clarify the impact of adoption of rules, any new mariner
wishing to progress to mate or master of any vessel that
transits foreign waters or into Ocean waters (>200nm from

MARINERS ON TOWING VESSELS
EXPRESS CONCERNS ABOUT STCW

Captain Bill West

[Source: e-Mail question and reply to Captain Bill West, NMA
Board of Directors to Ms. Amy Beavers, Academic Principal,
Maritime Professional Training, Fort Lauderdale, FL.]

| sat beside you guys at the last TSAC and MERPAC
meetings. | am on the Board of Directors of the National
Mariners Association. As you know, my organization and
yours share concern for our industry. 1 am also concerned
about the proposed rulemaking. 1 would like you to contact
me about this.

I will use myself as a "case study”". Currently I qualify for
a "Mate 500 Ocean" but, of course, don't have the "OICNW",
Celestial, BRM and a few other things. | am currently on my
5" Issue
e Master, 500 tons, Inland,
e Master of Towing vessels, inland,
e Master 100tons, Near Coastal, and
eMate towing vessels, Near Coastal with Able Seaman,

ARPA, STCW Basic.

As such, what would it take in time and money to obtain a

"Mate 500 Oceans" license? | will try to call as well.

Dear Bill,

I hope all is well. Good to hear from you.

Most of the people that are applying for a Mate 500 oceans
do not yet have ARPA, etc so | will tell you how long and
how much it will take to go from AB to Mate 500 ton oceans
and then you can take out the individual costs for the courses
that you already have. That way the case study is accurate for

shore) will now be required to obtain a 1,600GRT/3,000GT
license, REGARDLESS OF THE TONNAGE OF THE
VESSEL.

¢ Engineers holding DDE or limited tonnage licenses will be
restricted to domestic voyages. The STCW licensing route
for engineers will now require lengthy training programs.

The deadline for comments was February 16th, 2010.
The procedure for submitting your comments is outlined in
the Federal Reqgister.

Now is the time to get your license or upgrade your
qualifications. MPT is here to help you every step of the way.
Call today to set up a complimentary career counseling
session. We know that in a difficult economy it is hard to
spend time and money on training, however this may be the
best way to get the advantage in the job market, not to
mention meeting the licensing requirements currently in effect
rather than adding the burden of all of these new requirements
into the schedule.

A limited number of Founders Grants for training will be
available to candidates and can be applied for during the career
counseling session. USCG Application Paperwork and Sea
Service Evaluation can also be made at this time. If you have
started your paperwork, bring it with you along with any sea time
letters or discharges you may have received up to date.

Contact the Student Services Department today to set
up an appointment: Laura Sutherland, Guidance
Counselor 954.525.1014 or write to info@mptusa.com

most candidates.

The OICNW 500 ton Mate program is 26 weeks in length
and is $18,995 in course fees, not to mention housing,
transportation and meals. This includes:

1) Radar

2) ARPA

3) Advanced Fire

4) GMDSS

5) Terrestrial and Coastal Navigation

6) Medical First Aid Care Provider

7) BRM

8) Celestial Navigation

9) Watch keeping Course

10) Basic Meteorology

11) Emergency Procedures

12) Search and Rescue

13)Basic Ship Construction and Stability
14)Cargo Handling & Stowage

15) Magnetic and Gyro Compass

16) Electronic Navigation

17)Basic Ship Handling and Steering
18) Visual Signaling

19) Watch keeping and BRM Assessments

This would cover all of the requirements provided a
mariner already holds a valid AB with PSC Lifeboatman and
STCW BST.

Please let me know if we can help you with this or any
other information.

Thank you and have a great day!

s/Amy Beavers

Capt. Joe Dady,
President, National Mariners Association

|
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Mariners on the East Coast report that the Coast Guard
only counts the actual hours on waters outside the Boundary
Lines as time creditable towards the 360 days required for
mariners to renew their STCW credentials. Without 360 days
of service mariners are faced with having to duplicate
extensive and expensive STCW training. While this may be a
tremendous cash windfall for approved training schools, it is a
heavy expense and unnecessary training for mariners who
can show they have been employed on the water for 360 days
every 5 years.

There are few if any approved shorter and less expensive
STCW “refresher” courses. \We believe that this issue must
be addressed in light of the fact that most voyages start and
terminate in inland waters. We assert that time served on
large bodies of water such as Long Island Sound, Puget
Sound, Chesapeake Bay, and the Inside Passage should be
counted toward the required 360 days without the need to
repeat STCW training.

Companies should be saved the additional burden of
splitting voyages into inland and offshore components with its
attendant accounting and sea service letter-preparation time
involved.

Captain Michael Kiernan
captmike@longreachcruises.com
February 17, 2010
Senator Olympia Snow
154 Russell Senate Office Building
Washington, DC 20510

RE: NPRM: Implementation of the 1995 Amendments to the
International  Convention on _ Standards of Training,
Certification and Watchkeeping for Seafarers, 1978

Dear Senator Snowe:

The USCG is considering sweeping changes concerning
the licensing of merchant mariners. These changes are far-
reaching and will impact the ability of many mariners
including myself to earn a living as Officers, Engineers and
Merchant Seaman on U. S. Flagged vessels.

The rationale of the USCG for these sweeping changes is
for the United States to comply with the requirements of the
above referenced international agreement of which the United
States is a signatory. I do not believe that the Congress was

more closely reflect the needs and career paths of our
country’s Merchant Officers, Engineers and Seamen.

I would personally be willing to serve on any “study
group,” testify to Congress or work with the USCG to
improve the outcome of their proposed regulations.

Sincerely,
s/Michael E. Kiernan

[(Edited) Comments by Capt. Kiernan correspond to the
Federal Register Pages in the Tues. Nov. 17, 2009 edition as
“Proposed Rules.”’]

The USCG is creating an unreasonable and unworkable
system in this rulemaking that will cause great hardship to
the men_and women who make_their living as licensed
mariners in the United States. |f adopted, the net effect of
this rulemaking will be to virtually eliminate the possibility of
working mariners to progress to vessel master in a reasonable
time while maintaining full time work schedules necessary to
support their families.

Page 59354: The Comment Period was too short to allow the
working mariner community to become fully informed about
these extensive changes that will directly affect their
continued ability to maintain their livelihoods and progress
within their chosen profession. Some mariners may actually
be employed “at sea” for the entire duration of this comment
period and therefore will not be in a position to have been able
to study the impact on their jobs and careers. Those mariners
will therefore not be able to comment on this proposal before
the input period closes thereby denying these citizens the right
to protect their jobs.

Page 59354: It is not clear from the Summary or Table of
Contents what the proposed date of adoption and
implementation of this rule would be.

Given the impact on the careers of working mariners some
of whom may be incurring great personal expense and
sacrifice in attending training programs and are working to
upgrade their existing mariner licenses according to the rules
now in effect, any such adoption/implementation should be
delayed until the working mariner labor pool can complete
their present educational, training and testing plans. A period
of AT LEAST 36 months is reasonable for this purpose.

fully _informed of the consequences to our merchant
mariners of ratifying this agreement.

[NMA Comment: NMA agrees that Captain Kiernan is “on
target” with his comments regarding the role of the U.S.
Senate when they were given incomplete information by the
Coast Guard before ratifying the 1995 STCW Amendments.
See comments by V.J. Gianelloni III (below)]

The U.S. maritime fleet is comprised of many vessels
performing diverse functions in conditions and under work
rules that are unlike what is done in other countries. As a
result, the international regulations being imposed upon us
will result in the inability of many mariners to progress in
their careers through hard work, study and merit.

I respectfully request your assistance in causing the USCG
to “re-think” their approach to these mariner license changes
and to modify their proposed regulations in a manner that will

To elaborate on the point above; A working mariner may
be employed for 8 months ON and 4 months OFF each year
(my present schedule). During the 4 months ashore in
addition to fulfilling family and household responsibilities
such as filing tax returns, taking care of medical/dental
appointments etc... A mariner must devote time and great
expense to attending training schools to meet the existing
requirements for license advancement. The requirements
proposed in this rule are more extensive and expensive.

(In. my case) meeting the current requirement(s) to
progress from 150 ton Master to 500 ton Master has involved:
e Over 115 days of dedicated classroom or simulator training.
e Over 30 days of dedicated travel to attend training at

approved schools throughout the United States.

e Fitting such training into the short available time ashore
causes great hardship and sacrifice to families of mariners.
Obviously, it takes several years for a working mariner to fit
these training programs into his or her time ashore.
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® To date | have expended over $36,000 in personal funds (un-
reimbursed by my employers) for this required training to
receive an approval to test for a 500 ton master license.
Once this approval to test is granted, | will incur another
$5,000 in tuition and travel costs to prepare for the test. For
a total cost to my family of over $40,000 for license
upgrade to 500 ton under the existing rules.

® Lost income costs if | were to have taken the above training
during otherwise scheduled duty time would have cost an
additional $65,000.

It would be impossible to compete all of this required
training within one year while holding a licensed officer
position on a U.S.-flagged vessel based on common manning
schedules. Therefore, the 36 month minimum transition
period to new rules is both sensible and required.

Implementing the proposed new rules before I (and all
other similarly situated working mariners) have a chance
to complete the required training and testing would cause
a great hardship to all of the families impacted by an
implementation date sooner than 36 months from final
rule adoption.

Page 59356: Medical Competency — It should not be
necessary for Licensed Officers to obtain the MEDICAL
PERSON IN CHARGE certification level. But rather each
“seagoing” vessel should have one such certified person
onboard as part of the vessel manning requirements. Such
person does not have to be an officer. In fact, an officer may
not be able to perform this function during an emergency as
his/her greater obligation is to all hands onboard while another
crewmember may be more appropriately positioned to
perform this important function.

Page 59356: Deck Officer Progression — Eliminating the
200 GRT/500 GT endorsement and the 500 GRT license will
be a great mistake due to large active fleet of U.S.-flagged
vessels within this size range that employ thousands of
mariners. Requiring those mariners to go through the great
expense and time required to obtain a much larger license
than is actually needed by the fleet employing them is an
unreasonable _burden _on __mariners and the industry
including small enterprises that comprise the bulk of our
merchant marine activity.

Page 59357. Officer Endorsements: If we are moving to
integrate with STCW, then allowing the crediting of vessel “sea
service” using ITC measurements (GT) is a good idea. However,
such service should be allowed to be credited retroactively and
should offer both the actual measurement for those vessels that
have dual admeasurements or the table method for those vessels
which are not admeasured using both domestic and ITC tonnage
measurements — (whichever is greater).

Page 59375: Costs of rule implementation and primary
benefit: Based upon my experience and the experience of
thousands of other licensed mariners the cost estimates
contained in this rulemaking severely underestimate the
actual costs t0 be incurred by mariners if this rule is adopted.

Further, the analysis does not consider the impact of these

Since this aspect has not been considered or evaluated, the
USCG assumption that the increased requirements will result
in an improvement in vessel safety is suspect and may not in
fact be the result of such changes.

The USCG clearly states that they intend the costs of
compliance with these new training requirements to be borne
by the individual mariners and as a result state there will be
minimal impact on “small entities.” This may not be true
since the_additional requirements may reduce the mariner
pool_available and ultimately drive up the costs to “small

entities” as they will have to pay more for a fewer number of
qualified mariners.

The most likely impact will be to drive out of the labor
pool mariners who have demonstrated skills and competence

through experience. Many mariners will not be able to
comply with the new regulations for economic reasons and
then will be forced out of the industry due to the excessively
high financial and personal costs imposed.

There is no_mechanism_provided in_the rule to_assist
individual mariners with the costs_and_time required to
comply with _this _proposed _rulemaking. A tuition
assistance/reimbursement and training time allowance should
be considered to allow a transition for mariners if this
rulemaking is adopted.

Page 59380: Definition of Domestic Voyage: Presently,
U.S. Mariners can operate under domestic authority in the
Great Lakes and the St. Lawrence Seaway and in the St
Lawrence River in Canada out to the “Anticosti Line.” If the
proposed rule is adopted, our area of operations will be
reduced.

Please revise this definition to include the above waters by
allowing a special STCW endorsement to be issued for these
waters for licensed mariners who need this authority to
operate in Canada. At least one passenger vessel company
has been operating in the above referenced waters for over 30
years successfully and these changes would put such
operations in jeopardy.

Page 59380: Increase in Scope: In order to assist mariners
in the transition period to STCW, the USCG should allow a
“dual” system of sea time and experience requirements for a
period of 3 to 5 years. During this period, a mariner who is
upgrading or increasing the scope of his or her credential can
apply experience and sea time requirements using either or
both of the existing regulations or the new regulations
(whichever is more favorable) to meet the upgrade
requirements. This will allow mariners who are already in the
“system” of upgrading their credentials to follow through and
complete training programs they are presently in. New
mariners entering the system can be required to follow the
“new” rules at time of entry into the system.

General/Summary Comments:
The proposed rules would increase the costs and burdens on
United States Mariners without offsetting benefits to the public.
The rulemaking as proposed, places the burden and costs
of compliance with mariner licensing regulation changes on
individual mariners, without any offsetting changes to allow

burdensome_requirements on_the quality of family life and
the resulting impact on safety and increase in stress levels on
working mariners as a result of complying with these changes.

those mariners to obtain the extensive training and help fund
the tremendous costs. This places the greatest burdens of
those with the least ability to pay.
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Page 59380: International Voyage. This proposed
definition would effectively preclude the use of near-coastal
licenses for U.S. mariners who are employed in foreign
countries.  Celestial navigation is not required nor is it
typically used on near-coastal voyages no matter where such
voyages originate or end if the vessel(s) do not exceed a 200
mile offshore limit. Given the requirement for such license
holders to obtain this certification, which they will not use, is
an_unreasonable burden and expense with no_resulting
safety benefit.

The issuance of near-coastal licenses should be continued
in their present form without the requirement for those
licensees to obtain an oceans’ endorsement or to meet an
oceans’ requirement. This will allow U.S. citizens to continue
to be employed in foreign countries sailing within near-coastal
limits without the resulting hardship and unemployment that
would be caused by these onerous requirements.

Page 59381: Definition — Seagoing vessel.: The boundary
line is not a realistic location to establish ‘“seagoing”
requirements as the boundary line is frequently crossed by
vessels engaged in coastwise trade. The more appropriate
demarcation point would be the 200 mile limit
currently contemplated by the near-coastal
license authority. Using the 200 mile limit would
allow mariners to continue to use their near-
coastal skills and experience without imposing
unnecessary burdens and expense that would serve
little public benefit.

Page 59389. Proposed 46 CFR §10.304(c). Many

mariners may not obtain their seagoing experience in an

organized progressive sequence such as provided by

Maritime Academies. Therefore, by not allowing sea

time from prior service to be credited toward upgrades or
endorsements will effectively PREVENT “hawsepipe”
mariners from using their considerable and valuable
experience to progress in their careers.

Pages 59391 and 59392. Proposed 46 CFR §11.202
STCW___ Endorsements(d)(4): ADD: St
Lawrence Seaway and the St Lawrence River to
the Anticosti line in Canada to the end of this
paragraph.  This will allow those mariners who
currently operate small passenger vessels who navigate these
waters on a regular basis to continue to do so.

Page 59391. Proposed 46 CFR §11.201: Do not eliminate
the 500GRT/1600GT license category as a significant portion
of the U.S. flagged fleet is within these tonnage limits.
Officers operating those vessels are able to do so safely (as
demonstrated by many years of safe operations) without the
added burdensome requirements contemplated in this rule for
operating larger vessels on longer routes.

Dropping the 500 GRT/1200 GT license is regulatory

overkill on the part of the USCG without a demonstrated need
for change or justification for the extreme cost burdens to be
placed on mariners to comply.

Page 59393 and 59394. Proposed 46 CFR §11.401: Conflict
exists between STCW convention requirements and the U.S.
Flagged Fleet operations. Since a great many U.S. Mariners
serve in “brown water” operations and since the U.S. manning
protocol(s) often use only one master and one mate on
vessels, the reguired “progression” in STCW of moving from
3" Mate to 2" Mate and then Chief Mate does not exist for
most mariners in the USA. By adopting the international
standard without recognizing the actual operations of the
U.S. mariner labor pool the USCG is doing a grave injustice
to U.S. mariners Who wish to progress in their careers while
continuing to work onboard U.S. Flag vessels. This conflict
should be resolved in favor of the U.S. mariner by continuing
to allow licensing progression compatible with our sea service
experience.

Modify our integration with the STCW
p requirements by maintaining our ability to
° qualify for the management level licenses as the

current system allows.

Page 59394 Proposed 46 CFR §11.401(i): Flashing
Light requirement — Delete It. This is an archaic
requirement that serves little or no purpose particularly for
those engaged in near-coastal voyages. It is an unnecessary
burden _and_expense for mariners who will never use
that training again in their careers.

Page 59395. Proposed 46 CFR §11.402: The
TABLE in this section should be modified to allow
for mariners to use the actual admeasurements tonnage
of their vessels in lieu of the table for sea service credit.
For Example; | serve on a U.S. Flag vessel of 98 GRT and
765 GT (ITC). 1 should be allowed to use the 765 GT sea
service time when applying for license upgrades, rather than
the table limit of 250 GT.

Page 59397 §11.410: Mariners who have been pursuing
license upgrades under the existing rules have expended
money for training classes and in some instances many
months _or_years of their _personal shore leave time 10
participate in training classes to upgrade their licenses. Their
must be a transition period allowed in the rules for those
mariners to complete their license upgrades so that they don’t
lose all of their time, money and effort expended to progress
their careers. A reasonable period would be 36 months from
the rule adoption to complete their training and test for the
license under the present rules. This would call for
continuing the 500 GRT/1200GT license for those mariners.
ALSOQO, it would allow those mariners already in the “pipeline”
to complete their 1600 GRT/3000 GT licenses under existing
rules and sea service requirements.
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INITIAL NMA COMMENTS ON STCW
RULEMAKING
By Capt. Richard A. Block, Secretary, NMA

[Source: Edited transcript from, pgs 34-45, Public Meeting,
New Orleans, LA, Dec. 9, 2009. These remarks reflect my
initial comments after reading the STCW notice of proposed
rulemaking.  After reading comments from the rest of the
marine industry in the rulemaking docket, the comments
(below) as well as our formal comments shared with our
membership via e-mail only scratch the surface.]

This is a very extensive rulemaking. It has taken place
over 15 years, and the past year has been very difficult (for
our mariners). There have been many changes in 46 CFR,
Subchapter B (Merchant Marine Officers and Seamen). These
have been very difficult to assimilate. As a matter of fact, the
printed version of the Code of Federal Regulations has not
even come out yet. Fortunately, we do have the (updated)
electronic version of the CFR available. | have been able to
print out a copy of Parts 10 through 15 and can throw away
the old printed version.

But this is the same thing that we are going to have with
this (proposed) rulemaking. You are going to be making
numerous changes, and essentially all of the licensing rules,
the old ones, have been thrown out. Somehow, all of our
mariners have to live with the new rules, and that is going to
be very difficult,

We had all sorts of trouble with the National Maritime
Center over the past two years. We complained to Congress
about it. 1 already have testified three times (on Marine
Safety). Finally at the last TSAC and MERPAC meetings up
in Martinsburg, West Virginia, | finally for the first time, got a
little bit of cooperation from the National Maritime Center.

Nevertheless, our mariners have been dragged through the
mud for the past couple of years, and we are really not
prepared for this onslaught a third time as Richard Wells
(OMSA) has just mentioned.

We urged the Coast Guard, through MERPAC, and took it
even further to Congress, and mentioned on numerous
occasions that lower-level, limited-tonnage engineers must be
properly trained. There are very few schools that train these
engineers. | mean the formal training that is (proposed) to be
required — the 30 months that the new regulations call for.

What schools exist right now where that can be done?
Well, there is one in Florida; there is one in Seattle; and there
are the union schools where this can be done. But how many
of our mariners in the towing industry and the offshore oil
industry have had the type of formal training that is expected?
We have been urging training for years. We were shot down
in MERPAC over it. Frankly, we are fed up.

The way it looks now, it appears in this (proposed)
rulemaking that there will be an edict that engineers will be
trained. Well, 1 am not sure our people respond too well to an
edict, especially when instruction costs between $100 and
$200 per day on the average which is a considerable sum for
the average mariner.

We encourage Congressman Cummings’ educational loan
program which is now part of HR-3619.  However,
educational funding should have come years ago. This should
Guard has. A year or so ago, the Department of Homeland
Security prepared a report on Coast Guard Investigations.

have been part of what was originally proposed in the
amendments (to STCW in 1995). The Coast Guard has not
raised a finger to help us on this. Finally, Congressman
Cummings had to do this on his own.

I think it may be a toss-up as to whether our mariners
believe that it is worth $50,000 or $60,000 to invest in their
career. It looks like their career has become very shaky with
(all) these new regulations. Will mariners go into hock to stay
in this line of work? That’s the big question. Congressman
Cummings hopes that they will.

This certainly is an opportunity, but | believe that many
companies are going to have to step forward. (Citing)
Proceedings Magazine, to bring an eligible deckhand to a
mate (already) cost one (towing) company $78,100! That is
an awful lot of money.

Money never was a big part of the Coast Guard’s
consideration from the start. Money doesn’t seem to exist.
Ask people whose vessels they inspect. The Coast Guard will
write an 835 (citation) for anything. It doesn’t make any
difference how much it costs. Well, it makes a lot of
difference how much training costs the average mariner. Is it
worth it? That is the big question right here and now.

In working on this (proposed) rulemaking, I noticed there
are many changes in Part 15. Years ago, we mentioned (in
TSAC) that the terms “coal passer” and “water tender” appear
in Part 15, and that (outdated terminology etc.) needed to be
brought up to date because (they are not used) on OSVs and
towing vessels...

Also, there has been very little guidance offered over the
years for engineers seeking lower-level licenses. | believe |
am the only person to publish a textbook on this material. |
worked on it with LT Bob Ward back in 1980. We turned out
a one-volume textbook which, for the next 10 years, was
everything that was ever needed. Then, all of a sudden, there
was a big shift at Coast Guard Headquarters, and now this one
book has turned into three larger volumes followed by an
illustration book. | am not sure that these four books will
offer the guidance necessary under the sweeping (proposed)
regulations. Textbooks cannot be written overnight!

What are mariners supposed to do? Where are the schools
that are being set up for them. | just do not see that
happening. There has been no guidance on engineering
material for years.

When | was in the offshore oil industry we owned nine
vessels. | put thirteen engineers through engine school, and |
carted all sort of parts, (displays, and assemblies) including a
demolished reverse gear in pieces to show them (the results of
machinery abuse). However, | am not sure how much “formal
training” has actually taken place.

It is encouraging in one way that after fifteen years, we do
have some proposed rulemaking in regulatory language that
we are at least used to. This European stuff has been very
hard to swallow with all its Roman numerals; and, frankly, 1
am glad that we now (can do battle with) something that
finally looks like American regulations. This should have
been done fifteen years ago. It should have been done before
this whole foreign system was foisted upon us....

There has been a failure of the Coast Guard Marine Safety
mission that has affected our mariners very seriously. The
Marine Safety mission is one of eleven missions the Coast

They dumped 4,000 investigations — never bothered to
investigate them. Then there was the ALJ scandal. All of this
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affects our mariners (and their careers).

As far as Inspection is concerned, | could hardly believe the
report that came from Admiral Card. The entire Marine Safety
system obviously fell apart since Admiral Card left office.

I have read very carefully proposals put out last year by
the House of Representatives on Marine Safety. These were
re-drafted in HR-3619. Our Association urged that marine
safety be taken away from the Coast Guard. We pushed (that
idea) very hard. (The House), however, decided that (the
Marine Safety mission) can be repaired. Nevertheless, I look
forward to those proposals being enacted into law this year
although it should have happened in the last Congress.

Coast Guard officers eventually must be removed from
managing a civilianized merchant marine. They no longer
belong here. Every Coast Guard officer that regulates the
merchant marine should be required to go to sea and earn a
Coast Guard license. Many of these officers do not “know”
the industry and made tremendous mistakes in the past —all of
this is well documented. The “investigation” mistakes were
documented in 1994 and 1996 and continue to this day. The
ALJ scandal still has not been resolved. Hopefully, something
can be done with “inspection.”

| read certain of the OMSA comments (presented at this
meeting and found) many excellent issues. The (offshore)

NMA COMMENTS ON STCW RULEMAKING
PROPOSAL

December 11, 2009

Docket Management Facility (M-30)

U.S. Department of Transportation

1200 New Jersey Avenue, West Bldg., Room 12-140
Washington, DC 20590

Via FAX to: 202-493-2251
Docket #: USCG-2004-17914
Our File #GCM-273

[Editorial Note: In addition to this letter, on Feb. 9, 2010 our
Association submitted an additional letter to this Docket
containing 40 additional comments. To find it, go to
www.regulations.gov and type in the Docket # shown above.]

Dear Sir or Madam,

| attended and offered verbal comments at the public
meeting held in New Orleans on Wednesday Dec. 9, 2009.
Following the meeting, | prepared this summary of my
remarks based on my handwritten notes used at the meeting.
This letter reflects and serves to clarifies my verbal
presentation. It only expands upon my verbal comments
where preceded by this notation: “/Expand].” | respectfully
request that this formal written submission be entered into the
Docket either in lieu of or in addition to my verbal comments.

1. Our Association writes on behalf of approximately
126,000 credentialed  “limited  tonnage”/”lower-level”
mariners, most of whom serve in vessels of less than 1600
GRT / 3000 GT (ITC). As such, our mariners represent a

industry must be accommodated as must the towing (and
domestic passenger vessel) industry.

One of the problems from our members in New York is
that they are unable to secure enough “sea time” offshore
when running Long Island Sound, Chesapeake Bay, etc.
When they stick their noses out of these inland waters,
apparently only those hours they are (outside the Boundary
Lines) .are counted. That means that every five years they
have to re-do STCW training. Our people are getting fed up
with that (petty) stuff...

The licensing mess, as | mentioned before, affected our
mariners and drove many of them out of the industry. The
“Medical NVIC” was heavy-handed. We are swapping age
and experience for youth. | see a real problem here...

I see a real problem with 30 months of formal education and
training for engineers. Something is going to have to be done
about that, like maybe really train them. — or lie about it, one or
the other. 1 am not sure which way it is going to be done.

I notice we are imposing flashing lights on mariners, again. |
would throw the whole damned thing overboard. It is outdated.

I have yet to look through the subject material for these
different endorsements, but from what | have seen before, a
lot was overdone and is not realistic. (For example) there are
subjects for near coastal licenses that do not belong there...

majority of all credentialed mariners.

2. It is difficult to understand the NPRM unless you have
access to a current up-to-date copy of the Code of Federal
Regulations (CFR). However, the “printed” version of the
CFR showing major regulatory “consolidation” changes made
in April 2009 and published by the Government Printing
Office will not be available to the public until early 2010.

[Expand] However, we appreciate the special “red line”
edition provided on the internet in request to an earlier public
comment. We have already made use of that 410-page copy
in Item #12 (below).

[Expand] We recommend making this type of learning aid
available to the public in future complex rulemaking projects.

3. We appreciate the Project team’s great efforts to translate
the alien terminology and organization of STCW into a form
that more closely resembles existing Coast Guard regulations
our mariners encounter. However, we assert that this task
should have been undertaken before the Coast Guard
pressured the U.S. Senate to agree to the 1995 STCW
Amendments.

In 1995, Coast Guard officials put very little effort into
determining the views of our limited tonnage mariners
Congress has directed they superintend. .We believe this
neglect will return to haunt the Coast Guard.

Aside from meaningless 1978 STCW papers gratuitously
handed out to license holders upon renewal but seldom
explained to them, the first time that many mariners in
Louisiana ever heard about STCW was at a meeting
sponsored by the Gulf Coast Mariners Association in the
summer of 1999 in Larose, LA — almost four years after the
1995 amendments were adopted. Tapes of numerous STW
meetings held in Washington and obtained under FOIA
illustrate that mariner views were never solicited. We further
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