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INTRODUCTION TO DOCKET #USCG-1998-3868

In December 1999, the Coast Guard issued a Notice of Proposed Rule Making that proposed to revise the
regulations contained in 33 CFR Subchapter N (parts 140 through 147) dealing with Outer Continental Shelf (OCS)
activities. This was a major rulemaking project that affected the offshore oil industry. Our Association was
particularly interested in Part 142 of the proposed rulemaking because it sought to apply workplace safety and
health regulations developed by the U.S. Department of Labor’s Occupational Safety and Health Administration
(OSHA) to vessels serving on the Outer Continental Shelf.

THE OCCUPATIONAL SAFETY AND HEALTH ACT OF 1970

(a) The Congress finds that personal injuries and illnesses arising out of work situations impose a substantial burden upon, and are
a hindrance to, interstate commerce in terms of lost production, wage loss, medical expenses, and disability compensation
payments.

(b) The Congress declares it to be its purpose and policy, through the exercise of its powers to regulate commerce among the
several States and with foreign nations and to provide for the general welfare, to assure so far as possible every working man and
woman in the Nation safe and healthful working conditions and to preserve our human resources—

(1) by encouraging employers and employees in their efforts to reduce the number of occupational safety and health hazards at
their places of employment, and to stimulate employers and employees to institute new and to perfect existing programs for
providing safe and healthful working conditions;

(2) by providing that employers and employees have separate but dependent responsibilities and rights with respect to
achieving safe and healthful working conditions;

(3) by authorizing the Secretary of Labor to set mandatory occupational safety and health standards applicable to businesses
affecting interstate commerce, and by creating an Occupational Safety and Health Review Commission for carrying out
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adjudicatory functions under this chapter;

(4) by building upon advances already made through employer and employee initiative for providing safe and healthful working
conditions;

(5) by providing for research in the field of occupational safety and health, including the psychological factors involved, and by
developing innovative methods, techniques, and approaches for dealing with occupational safety and health problems;

(6) by exploring ways to discover latent diseases, establishing causal connections between diseases and work in environmental
conditions, and conducting other research relating to health problems, in recognition of the fact that occupational health standards
present problems often different from those involved in occupational safety;

(7) by providing medical criteria which will assure insofar as practicable that no employee will suffer diminished health,
functional capacity, or life expectancy as a result of his work experience;

(8) by providing for training programs to increase the number and competence of personnel engaged in the field of occupational
safety and health;

(9) by providing for the development and promulgation of occupational safety and health standards;

(10) by providing an effective enforcement program which shall include a prohibition against giving advance notice of any inspection
and sanctions for any individual violating this prohibition;

(11) by encouraging the States to assume the fullest responsibility for the administration and enforcement of their occupational
safety and health laws by providing grants to the States to assist in identifying their needs and responsibilities in the area of
occupational safety and health, to develop plans in accordance with the provisions of this chapter, to improve the administration and
enforcement of State occupational safety and health laws, and to conduct experimental and demonstration projects in connection
therewith;

(12) by providing for appropriate reporting procedures with respect to occupational safety and health which procedures will
help achieve the objectives of this chapter and accurately describe the nature of the occupational safety and health problem;

(13) by encouraging joint labor-management efforts to reduce injuries and disease arising out of employment.

ENFORCING OCCUPATIONAL SAFETY AND HEALTH REGULATIONS

The Occupational Safety and Health Administration (OSHA) enforces a variety of regulations that govern
safety, health and welfare issues in the workplace — as long as those workplaces are on land. These regulations
appear in Title 29 Code of Federal Regulations, Parts 1900 through 1999 (29 CFR §1900-1999). These are very
comprehensive safety, health, and welfare regulations.

OSHA regulatory enforcement does not have a seagoing component that can enforce workplace regulations on
the water. Whether it is a grain barge on the western rivers, an uninspected towing vessel pushing an uninspected
work barge on inland waters, or a supply or towing vessel working on the outer continental shelf, OSHA cannot
send its inspectors out to these “workplaces” to inspect vessels or investigate accidents. In addition, OSHA
investigators are not familiar with the marine industry in general. Consequently, Congress left the enforcement of
occupational safety and health regulations “on the water” to the Coast Guard.

INDUSTRY’S LACK OF ENTHUSIASM FOR NEW REGULATIONS

In the past, “industry” (using a generalization) has had problems with OSHA enforcement. “Enforcement” has a
connotation of making a person or corporation do something it would rather not do. Safety has a significant cost
factor that industry must pay for and, unless carefully managed, has the ability to reduce “profits.”

The oil drilling industry’s land-based operations had to deal with OSHA since the agency’s its inception in
1970. However, there are no OSHA inspectors on the Outer Continental Shelf. Consequently, the proposed new
regulations that announced in the Federal Register of December 7, 1999® probably were not particularly popular
with that sector of the industry. [ Proposed 33 CFR Part 142 appears at 64 FR 68457-68467.]

However, boat owners who operated inspected offshore supply vessels were adamantly opposed to the cost of
additional “OSHA-type” regulations that would be imposed on their vessels that, under the proposed regulations,
were classified as “OCS Units.” These regulations had considerable “cost” to boat operators — and they opposed
their classification as “OCS Units” primarily for that reason. Our Association, looking out for the health, safety and
welfare of our “limited tonnage” mariners on the OCS, grasped at any straw where the Coast Guard even suggested
that it would assist our mariners with workplace safety.

A question that our Association brought up in 1999 was whether uninspected towing vessels that were not
specifically listed in the proposed regulations, would be governed by the OSHA-type regulations. We believe it
was a reasonable question and, 10 years late, are still awaiting an answer. We are awaiting an answer because the
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entire rulemaking package was shelved for 10 years as the Coast Guard’s entire Marine Safety mission was
downgraded.® [/ Refer to VADM Card’s report reprinted in our Report #R-401-E.]

It might be unfair to say that “industry” sabotaged the 1999 Notice of Proposed Rulemaking. It might also be
unfair to say that the Coast Guard failed to assign the resources to push the proposed rulemaking through the
regulatory rulemaking process because it was unpopular. However, it is clear from Admiral Card’s report that
something was seriously wrong in “Marine Safety”

Comments about the contents of the proposed rule making were received from many stakeholders during 2000 but
the rule was never revised. Our Association alone submitted four out of a total of 109 letters to the Coast Guard Docket.

Recently, the USCG initiated a study to investigate the use of industry standards in the offshore industry and
contracted with ABS Group Consulting, Inc. to profile OCS industry standards and their usage. Specifically, their
tasking was limited to reviewing and updating existing industry standards that were under consideration by the
Coast Guard to be “incorporated by reference” and to determine their utilization, cost and effectiveness.

Although this is a very narrow issue and had not drawn too much attention, it attracted our attention to the fact
that the rulemaking was still alive, had not dropped from the radar screen, and could provide a positive impact for
our mariners safety and health. We brought up the possibility that its application, in pertinent part, could apply to
mariners working in places in addition to the outer continental shelf including rivers and inland waters.

While it is acknowledged that considerable time and effort had been afforded this process by industry during
1999 and 2000, the Coast Guard hired ABS Consulting as a contractor to revisit the most critical pieces of the
NPRM by meeting with stakeholders (including our Association to initiate a dialogue.

Coast Guard headquarters personnel and contractors came to a meeting at Sector New Orleans on Nov. 17, 2009
to obtain insights into these issues. Particular areas of interest were as follows;

e industry-wide and company standards to reduce injury, death, property and environmental damage.

e industry-wide and company standards to monitor and control confined space entry, fire suppression and
prevention, survival craft, and accommodation spaces.

e cost to implement and maintain industry-wide and company standards including equipment, personnel, record-
keeping and training.

e effectiveness of these standards to reduce injury, death, property and environmental damage.

While the idea was to avoid creating new regulations where acceptable industry standards already exist, these
standards would be “Incorporated by Reference” in the proposed rulemaking making adherence to these standards a
requirement. Regulations prepared by other agencies such as OSHA or the Minerals Management Service are
much more substantial than Coast Guard “guidelines” like NVICs and policy letters that can be ignored at will.

Following the meeting, our Association prepared the attached letter to the Coast Guard (CG-5222) and
expanded upon the very narrow focus of the meeting. At the earlier MERPAC/TSAC Meeting in Martinsburg in
September, we had requested Coast Guard assistance with several of our Association’s major issues covered in our
Report #R-350, Rev. 5. The text of the letter outlines our concerns in terms spelled out in the Notice of Proposed
Rulemaking in 33 CFR Part 142 in that we believe that certain OSHA requirements need to be adopted for the
protection of our mariners.

OUR LETTER TO THE COAST GUARD OF NOVEMBER 17, 2009

Ms. Mayte Medina (CG-52)
U.S. Coast Guard Headquarters
2100 Second Street, SW
Washington, DC 20593

Subject: Outer Continental Shelf Activities — Workplace Safety and Health. Proposed New 33 CFR Part 142
Docket #USCG-1998-3868; NPRM 64 FR 68457-68467, Dec. 7, 1999.

Dear Ms. Medina,

Our Association, formerly known as the Gulf Coast Mariners Association, submitted four comments to the NPRM
Docket cited above. We followed the progress, or lack of progress of the NPRM for the past 10 years and maintained
contact with Mr. Jim Magill, the Project Officer, throughout this period.

3




We were notified by the ABS Consulting Group that the Economic Analysis of the NPRM performed over 10
years ago was under review. We attended a public meeting in New Orleans on Nov. 17, 2009 with ABS and Coast
Guard Economist Mr. Reed Garfield, and offer the following comments on this rulemaking.

In reviewing the docket for its impact on our mariners, aside from comments questioning the economic analysis of
the project, our Association independently reviewed comments from major offshore boat companies (e.g., Tidewater,
Hornbeck, Seacor et al) that challenged the idea that “vessels” should be defined as “OSC Units” and fall under the
proposed Outer Continental Shelf (OCS) regulations. From the outset, our Association, speaking on behalf of
mariners working aboard those vessels, believed that our mariners should be protected by Workplace Safety and
Health regulations proposed in new 33 CFR Part 142 — not only on the OCS but on all other waters as well.

In the recent public meeting, there appeared to be no question of the Coast Guard’s intent to continue to include
“vessels” (defined as “OCS Units”) in these proposed regulations. However, certain aspects of the offshore boat
company letters also appeared to express valid concerns as to whether the items covered by 33 CFR Part 142 really
belonged as parts of OCS regulations. \We opine that some of the proposed regulations in Part 142 could be included
as additions to vessel inspection regulations such as those contained in 46 CFR Subchapter L, Subchapter M, or
Subchapter T/K.

We will restrict our comments to 33 CFR Part 142 proposed Workplace Safety and Health regulations. While not
discounting their use on the OCS, we opine that use on the OCS alone narrowly restricts their use to a single
geographic area. We believe some or all of the proposed regulations in Part 142 of the NPRM could also be made a
part of vessel inspection regulations.

Proposed Part 142 appears to contain a thorough and exhaustive review of current OSHA regulations that should
be applicable to the OCS. In fact, we believe that the Occupational Safety and Health Act of 1970 calls for the Coast
Guard to enforce many of the standards the U.S. Department of Labor enforces on land. While some items in Part 142
may be more applicable to the drilling industry “OCS Units,” we believe others should apply to various classes of
inspected vessels. We believe further study would be required to determine exactly which of these regulations
should apply to which class of vessels. This study should have been initiated at least 30 years ago!

In our letter and its three enclosures to you dated Oct. 7, 2009 and titled “Mariner Health Issues,” our Association
requested your assistance with three items covered in our Report to Congress #R-350, Rev. 5, namely:

¢ Issue “Q” Protecting Mariners Hearing. Our Report #R-349 [Enclosure #1]:

¢ Issue “U” Protecting Our Mariners from Asbestos. Our Report #R-445 [Enclosure #2].

¢ Issue “R” Provide Safe and Adequate Potable Water. Our Report #R-395, Rev. 2. [Enclosure #3]

In reviewing the OCS Docket, we identify “Issue Q” in proposed 33 CFR §8142.235 and 142.240..

In reviewing the OCS Docket, we identify “Issue U” in proposed 33 CFR §§142.181.

In reviewing the OCS Docket, we failed to identify “Issue R” in proposed 33 CFR Part 142. However, while this
may not be an OSHA requirement and, as such, did not appear in the NPRM, we note that the Coast Guard incorrectly
identified the provision of safe potable water as a regulation enforced by another agency when, in fact, no potable
water regulations ever benefited our mariners. However, Congress did assign this task to the Coast Guard in 2004 as
per our [Enclosure #3] previously furnished. We believe that this item is applicable to all vessels (not just those)
working on the OCS and, in fact, to every vessel inspected under regulations in Title 46 CFR and should be added
to OCS and appropriate vessel inspection regulations.

In reviewing the OCS Docket, we did not see where “Hydrogen Sulfide Gas” (H,S) was recognized as an OCS
problem. We encountered this problem in 2003 and, with the help of Mr. Jim Magill, learned that it was covered by
the regulations of another agency (the Minerals Management Service). We assert that the problem is significant
enough (e.g., potentially lethal) and closely related to “Workplace Health and Welfare” in the tug and barge industry
and that it be mentioned in 33 CFR Part 142 if by nothing more than *“Incorporation by Reference” to MMS
regulations and added to appropriate vessel inspection regulations. We provide [Enclosure #4] that outlines the
problem as we viewed it.

In reviewing the OCS Docket, we identified Confined Space Entry as the “need for respiratory protection on
vessels working on the OCS” in our letter dated April 1, 2000 (USCG-1998-3868-29.). We noted in the preamble at
64 FR 68430, col. 2, that “While gathering information to evaluate the nature and extent of this problem, the Coast
Guard met with a NOSAC working Group at the Coast Guard Eighth District Headquarters in New Orleans,
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Louisiana.” “The recommendation of the group was that the regulations are necessary for work in confined spaces.”
The regulations are those proposed in 33 CFR Subpart D — Confined Space Entry. We further cited AWO
requirements from the Responsible Carrier Program (RCP) as confirming the importance of this item (in the tug and
barge industry). We note the need for training Offshore Competent Persons (proposed in 88142.370-142.375) would
be required to avoid a tragedy similar to the one reported on the loss of 3 lives in dangerous enclosed spaces on the
EERV Viking Islay, Amethyst Gas Field (UK) on Sept. 23, 2007. [Refer to MAIB Report #12/2008, Our file #M-783,
Our Report #R-450 [Enclosure #5].

In reviewing the OCS Docket, proposed 33 CFR §142.155 — §142.160, we submit [Enclosure #6] in support of
requiring a suitable fall-arrest system on those vessels where mariners are put at risk. We note that the occurrence was
not on the OCS.

We wish to commend Mr. Jim Magill for his work on this regulatory package including his coordination with
OSHA representatives in assembling proposed 33 CFR Part 142. | previously stated at a NOSAC meeting that his
retirement before the promulgation of the proposed new regulations would be a blow to the offshore industry, the
credibility of the Coast Guard, and especially to our mariners who would be denied their promised OSH protections.

Repeated delays that this regulatory project experienced reinforces our long-held belief that the Coast Guard failed
to provide our working mariners with a uniform level of workplace safety and health protection that Congress called
for in the Occupational Safety and Health Act of 1970. Here we are, 40 years later, with no regulations in place!

Although Mr. Magill finished most of this work years ago and faithfully reported on it at each NOSAC meeting,
we do not believe that the upper echelon of the Coast Guard’s Marine Safety Directorate devoted enough resources to
properly care for our “limited tonnage” mariners — not only on the many OSVs and other vessels on the Outer
Continental Shelf but also to those serving on other waters as well. Mariners working on all classes of inspected
vessels need many of the same OSH protections as mariners on OSVs and drilling industry workers.

On Oct. 28, 2009, the House of Representatives passed the Coast Guard Authorization Act of 2010. At the time,
Congressman Cummings stated: “This authorization will hopefully allow the Coast Guard to shed their tradition of
doing more with less.” [Enclosure #7]

Our Association views the 10-year delay of this rulemaking package as an example of trying to do more with less —
as also occurred in their mismanagement of merchant vessel personnel. The results were sad and unprofessional and
cannot be covered up. Congressman Cummings also said: “The Coast Guard deserves recognition as a critical piece of
our homeland security strategy; one we hold responsible for the safety of both professional and recreational mariners.
We (i.e., Congress) must provide the funding needed to continue to improve on their outstanding history of service.”

It appears that Congress does plan to fund new vessel inspectors. | trust that these inspectors will be properly
trained and utilized to enforce workplace Safety and Health issues to protect our working mariners in addition to more
traditional issues including the accurate and timely reporting and investigation of mariner personal injuries.

Very truly yours, s/Richard A. Block, Master #1186377, Issue #9, Secretary, National Mariners Association

Enclosures:

Encl. # 1,2, & 3 provided in our Itr of Oct. 7

Encl #4: H,S Correspondence & MMS Regulation

Encl #5: NMA Reference Mnl-19-7 and our Report #R-347
Encl. #6: NMA Report #R-450

Encl. #7: Article - Maritime Executive Magazine, Oct. 28, 2009

RESPONSE TO OUR LETTER BY OFFICE OF DESIGN & ENGINEERING STANDARDS

January 8, 2010
Dear Mr. Block:

Thank you for your letter dated October 7, 2009, and your interest in merchant mariner health issues. In
response to the issues you have raised, we offer the following comments.

With regard to issue "Q," your letter asks the Coast Guard to consider upgrading the guidance in Coast Guard
Navigation and Vessel Inspection Circular (NVIC) 12-82, "Recommendations on Control of Excessive Noise,"
which applies to Coast Guard inspected vessels, to a formal regulation with force of law. As you are aware, NVIC
12-82 was heavily influenced by the 1981 International Maritime Organization (IMO) Resolution A.468(XII)
"Code on Noise Levels On Board Ships.” The issue of protection of mariners against excessive noise levels on
board ships was raised again in 2007 at the 83 ¢ session of the International Maritime Organization's Maritime
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Safety Committee (MSC) in paper MSC 83/25/13 (Austria et al). At this session, MSC designated "protection
against noise on ships™ a high priority item on the work programme of the Sub-Committee on Ship Design and
Equipment (DE). The DE subcommittee plans to consider this issue during their next two sessions (22-26 Feb.
2010 and 25-29 Oct .2010). At these sessions the United States intends to support making A.468(XI1) mandatory
internationally, in addition to supporting a review and update of A.468(XII) to ensure it reflects current standards in
hearing protection. Due to the anticipated revision of Resolution A.468(XIl), the Coast Guard does not intend to
initiate_a_rulemaking project regarding noise on_Coast Guard _inspected vessels until the matter has been
considered by IMO. 1f such a rulemaking is initiated, the Coast Guard will consider all options to ensure mariners
are protected, including consideration of existing Occupational Safety and Health Administration (OSHA)
regulations.

Also, in Gulf Coast Mariner's Association report #R-349 "Protecting Mariner Hearing," attached to your letter,
you ask the Coast Guard to consider creating regulations for uninspected commercial vessels to "provide lower-
level mariners with the same hearing protection afforded American industrial workers under the OSHA regulations
at 29 CFR 1910.95." These protections already exist. In 2002 the United States Supreme Court concluded in Chao
v. Mallard Bay Drilling, Inc., that the Occupational Safety and Health Administration’'s authority to maintain
workplace safety for "uninspected" vessels is not pre-empted by the Coast Guard's authority unless there is a
specific Coast Guard regulation covering the matter. Uninspected commercial vessel operators must comply
with_all applicable OSHA regulations regarding health and safety, to include establishing a hearing
conservation program for their employees.

Concerning issue "U," the Coast Guard understands the negative health effects associated with prolonged
exposure to asbestos fibers. NVIC 6-87, "Recommended Procedures for Control of Asbestos and Other
Respiratory Hazards On Board Merchant Vessels, Outer Continental Shelf (OCS) Facilities and Deepwater Ports,"
was published to provide marine industry personnel the information necessary to safely work with the material. In
1983 the USCG and OSHA signed a Memorandum of Understanding (MOU) to ensure CG/OSHA responsibilities
were clearly delineated regarding enforcement of applicable regulations. A second "memorandum,” referred to in
Gulf Coast Mariners Association Report #R-445, is actually OSHA Instruction CPL 2-1.20; this instruction further
clarifies the responsibilities of both agencies. The Coast Guard believes that, when properly enforced, existing
OSHA regulations and the Coast Guard guidance provided in NVIC 6-87 sufficiently protects U.S. merchant
mariners from asbestos exposure. The Coast Guard Headquarters Office of VVessel Activities (CG-543) will initiate
discussions with OSHA to ensure future reports of asbestos exposure are investigated and adjudicated appropriately
under existing regulations. In addition, the Coast Guard Headquarters Office of Operating and Environmental
Standards (CG-522) will consider the possibility of "incorporating by reference™ existing OSHA asbestos
regulations into 46 CFR Part 197 to provide the Coast Guard with additional enforcement options in the future.

With regard to issue "R," 46 U.S.C. 3305 requires the Coast Guard inspection process to ensure vessels subject
to inspection have an adequate supply of potable water. To properly address this mandate the Coast Guard
published a notice of request for comments in Federal Register docket USCG-2005-20052. The Coast Guard
thoroughly considered the several comments received and has opened discussions with the Centers for Disease
Control and United States Public Health Service. The Coast Guard is also actively working with the Food and
Drug Administration (FDA), which maintains water quality regulations currently applicable to vessels (21 CFR
1250 Subpart E), to modify our vessel sanitary inspection process to further emphasize the requirements of 46
U.S.C. 3305.

Thank you for your continuing efforts and focus on maintaining high standards for merchant mariner safety.
Sincerely,

C. E. RAWSON
Commander, U.S. Coast Guard
Chief, Office of Design and Engineering Standards By direction

NMA RESPONSE TO COAST GUARD DESIGN AND ENGINEERING STANDARDS LETTER

January 16, 2010

Subject: Mariner Health Issues
Reference: Our Report #R-350, Rev. 5,




® Issue “Q” Protecting Mariner Hearing. Our Report #R-349
® Issue “U” Protecting Our Mariners from Asbestos. Our Report #R-445
® Issue “R” Provide Safe and Adequate Potable Water. Our Report #R-395, Rev. 2.

Dear Commander Rawson,
Thank you for your reply to our letter of October 7, 2009. Our response by paragraph follows:

(91.) Hearing Conservation. While it is interesting that the Coast Guard plans to wait for the rest of the world
before committing its resources to protect mariners against excessive noise levels on board ships before initiating a
rulemaking project, we believe the opportunity for the Coast Guard to act presented itself during the early 1980s. You
missed the boat and you appear to be missing it again. For this reason, our Association — after identifying this as one
of a number of continuing failures within the Marine Safety Directorate — moved beyond our letter of October 7, 2009
and appealed directly to over 50 Members of Congress in our Report #R-205. [Enclosure #1]

(92.) Hearing Conservation: Towing vessels crewed by our “limited-tonnage” mariners are one of our
Association’s primary areas of concern. The fact that the Coast Guard has not yet published a Notice of Proposed
Rulemaking (NPRM) to inspect towing vessels more than five years after Congress directed it to do so leaves more
than 30,000 of our mariners serving on these vessels in a zone of transition between “uninspected” and “inspected”
vessels.

The Coast Guard published a book titled United States Coast Guard Requirements for Uninspected Towing
Vessels, Change 1, in March 2009 as part of its new “bridging” program. The Coast Guard indicates that it will place
greater emphasis on uniformly enforcing a number of longstanding regulations before introducing new regulations.
Unfortunately, nownhere in this book is there mention of the OSHA Regulations at 29 CFR §1910.95.

If “Uninspected commercial yessel operators (i.e., employers) must comply with all applicable OSHA regulations
regarding health and safety, to include establishing a hearing conservation program for their employees” as you
state in your letter, why is this not mentioned in the new Coast Guard book cited above?

Please outline for our Association what steps OSHA and the Coast Guard have taken to protect our mariners’
hearing in the past 30 years. If you determine that this is OSHA’s responsibility, please liaison with them and ask
them to offer a response since | have seen nothing that indicates that hearing conservation aboard towing vessels ever
has been actively supported by either agency. Since neither agency appears to have done anything about hearing
conservation, | would defend our Association’s request for Congressional assistance to decide questions of
overlapping authority is in order.

Please fax me a copy of MSC 83/25/13.

(13). Asbestos. We agree with your statement that “...when properly enforced, existing OSHA regulations and
the Coast Guard guidance provided in NVIC 6-87 sufficiently protect U.S. Merchant Mariners from asbestos
exposure.” We see an enforcement problem. NVICs are not regulations and cannot be enforced. That was true in
1987 and is true today. Yet, | see no mention of asbestos enforcement in the towing vessel inspection book
mentioned above. Is the Coast Guard effectively training both its existing and newly-hired_inspectors in_the
hazards of Asbestos as spelled out in NVIC 6-87 and OSHA regulations? Have the Coast Guard’s new Center of
Expertise for Towing Vessels and the Center for Expertise for Offshore Operations has been brought up to date on any
of these issues?

(94.) Potable Water. In our letter of Aug, 23, 2006 to Mr. Craig Burch in your office [Enclosure #1] we asked
about the progress of the Docket on safe potable water. Our files show that we never received the courtesy of a
response to our letter — therefore we assumed there had been no progress. In our opinion, progress is represented by
rulemaking. Six years have passed and there is no sign of rulemaking. Yet, the Coast Guard has publications that
show exactly how you provide safe, clean potable water to your own vessels.

If you do not have the resources to do what Congress directed you to do on Sept. 9, 2004, approach them for what
you need to get the job done.

s/ Richard A. Block, Secretary, NMA



COAST GUARD RESPONSE TO FURTHER NMA INQUIRY

February 26, 2010
Dear Mr. Block:

Thank you for Your reply to our letter of January 16, 2010. We appreciate your commitment in this matters, and,
in response to your questions, we offer the following comments:

Regarding your questions pertaining to hearing conservation, the United States Coast Guard Requirements for
Uninspected Towing Vessels guidebook does not seek to_address requirements which may be_applicable from
other_agencies, such as the Public Health Service or the Occupational Safety and Health Administration
(OSHA). Guidance on OSHA regulations, including noise regulations contained in Title 29 Code of Federal
Regulations (CFR) §1905.95, is available through their website or any of their regional offices. If you wish to
know more about OSHA's enforcement activities and steps they have taken in the past to improve hearing
conservation aboard uninspected towing vessels, | recommend You contact them directly.

Concerning your inquiries related to asbestos exposure, the Coast Guard's inspector training program is
designed to train inspectors to assess compliance with regulations contained in Titles 33 and 36 of the CFR. As
part of that training, Coast Guard inspectors are familiarized with the Navigation and Vessel Inspection Circulars
(NVIC). However, we do not prepare our inspectors to enforce OSHA regulations, or any other agency's
regulations, on uninspected vessels. Neither the Towing Vessel Center of Expertise nor the Offshore Operations
Center of Expertise has been contacted by industry with concerns regarding asbestos; however, our office has
forwarded your letters and Gulf Coast Mariner's Report #R-205 to ensure they are aware of the potential concerns.

A copy of MSC 83/25/13 is enclosed per your request.

s/ B.J. Hawkins, Commander, U.S. Coast Guard, Acting Chief, Office of Design and Engineering Standards. By
Direction

INTRODUCTION TO COAST GUARD - OSHA MEMORANDA OF UNDERSTANDING

Document #1, CPL 2-1.20 titled OSHA/USCG Authority Over Vessels is an interagency agreement between the
Occupational Safety and Health Administration (OSHA) and the Coast Guard (USCG) and delineates the authority of
the two agencies over inspected and uninspected vessels. The policy is dated Nov. 8, 1996.

OSHA policy differs between inspected and uninspected vessels.. At the time the policy was drafted, most towing
vessels fell into the uninspected class. Subsequently, Congress changed their status from uninspected to inspected in
46 U.S. Code §3301(15).

Document #2 contains the OSHA-type regulations proposed for “OCS Units” including those vessels working on
the Outer Continental Shelf (OCS) on Dec. 7, 1999. The proposed regulations that deal with OSC Workplace Safety
and Health are contained on Federal Register pages 68457 through 68467 on that date.




DOCUMENT #1

UNITED STATES DEPARTMENT OF LABOR

OCCUPATIONAL SAFETY & HEALTH ADMINISTRATION

Directives
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e Record Type: Instruction

e Directive Number: CPL 02-01-020

e Old Directive Number: CPL 2-1.20

o Title: OSHA/U.S. Coast Guard Authority Over Vessels
e Information Date: 11/08/1996

OSHA Instruction CPL 2-1.20 November 8, 1996 Directorate of Compliance Programs
SUBJECT: OSHA/U.S. Coast Guard Authority Over Vessels

A. Purpose. This instruction provides current policy, information and guidance with respect to
OSHA/U.S. Coast Guard authority over inspected vessels, commercial uninspected fishing vessels,
and commercial uninspected vessels in accordance with Section 4(b)(1) of the OSH Act, 29 U.S.C.
Section 653(b)(1).

B. Scope. This instruction applies OSHA-wide.

C. References.

1. OSHA Instruction STP 2.22A, CH-5, March 10, 1995, Changes to the State Plan Policies and
Procedures Manual.

2. Memorandum of Understanding, U.S. Coast Guard and the Occupational Safety and Health
Administration, 48 Federal Register 11366, March 17, 1983, effective date of March 8, 1983.

3. Public Law 100-424, enacted September 9, 1988, "Commercial Fishing Industry Vessel Safety
Act of 1988," 46 U.S.C. 4501 et seq.

4. 46 CFR Part 28, "Commercial Fishing Industry Vessel Regulations," Final Rule.
5. 46 CFR Parts 24, 25, and 26 - "Uninspected Vessels."

6. Jones Act, 46 U.S.C. 688.

7.46 CFR Part 197, Subpart B - "Commercial Diving Operations."

8. OSHA Instruction STD .2, November 4, 1985, Identification of General Industry Safety and
Health Standards (29 CFR 1910) Applicable to Shipyard Work.

9. OSHA Instruction CPL 2-1.3B, June 14, 1982, Enforcement of Cargo Gear Regulations and the



Requirements for Gear Certification in the Maritime Program.
10. 29 CFR 1926, Construction Industry Standards.
11. 29 CFR 1910, General Industry Standards.

12. Occupational Safety and Health Act (OSH Act) of 1970, Section 5(a)(1) General Duty Clause,
and Section 4(b)(1) preemption of OSHA authority by other Federal or State agencies.

13. OSHA Instruction CPL 2.51 (Series), Exemptions and Limitations Under the Current
Appropriations Act.

D. Cancellation. The following guidance documents addressing OSHA and U.S. Coast Guard
authority and enforcement with respect to vessels are canceled:

1. Memorandum from Thomas J. Shepich, Directorate of Compliance Programs, April 5, 1989,
"OSHA/U.S. Coast Guard Jurisdiction."

2. Memorandum from Gerald P. Reidy, Office of Construction and Maritime Compliance
Assistance, to Region X, November 1, 1990, "OSHA/U.S. Coast Guard Jurisdiction; Commercial
Fishing Industry Vessels."

3. Memorandum from Gerald P. Reidy, Office of Construction and Maritime Compliance
Assistance, to Region X, January 18, 1991, "OSHA/U.S. Coast Guard Jurisdiction, Commercial
Fishing Vessels."

4. Memorandum from Patricia K. Clark, Directorate of Compliance Programs, to Region X, July 6,
1990, "OSHA/ U.S. Coast Guard Jurisdiction; Commercial Fishing Industry Vessels."

E. Action. OSHA Regional Administrators and Area Directors shall use the guidelines and
procedures set forth in this instruction to determine OSHA's authority with respect to the enforcement
of occupational safety and health violations on vessels.

F. Federal Program Change. This instruction describes a Federal Program Change which affects
State plan coverage of public sector employees engaged in maritime employment and those States
whose programs also cover portions of the private sector maritime issue. States which cover private
sector maritime employment and/or have public sector employees engaged in maritime operations are
encouraged to follow the guidelines and jurisdictional limitations established by this instruction
within the context of applicable State law, i.e., comparable to Section 4(b)(1) of the OSH Act.

1. The Regional Administrator shall ensure that this change is promptly forwarded to each State
designee, using a format consistent with the Plan Change Two-Way Memorandum in Appendix P of
the State Plan Policies and Procedures Manual (reference C.I., OSHA Instruction STP 2.22A).

2. The Regional Administrator shall explain to each State designee, as requested, the technical
content of this change.

3. States which cover private sector maritime employment and/or have public sector employees
engaged in maritime operations shall be asked to provide preliminary notification to the Regional
Administrator within 30 days from the date of this instruction of their intent to adopt an identical
or equivalent policy or not to adopt such jurisdictional limitations based on interpretations of
differing provisions of State law.
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