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PREAMBLE

FOREWORD AND PUBLICATION HISTORY

The Gulf Coast Mariners Association Board of Direc-
tors first presented GCMA Report #R-276 at the Towing
Safety Advisory Committee (TSAC) meeting on Mar. 15,
2001. TSAC is a Federal advisory committee authorized by
Congress to advise the Coast Guard while representing all
facets of the towing industry. We revised and updated this
report since then and presented it at subsequent TSAC
meetings. We continued to work with TSAC until the
Coast Guard determined that they lacked the authority to
inspect towing vessels. We then directed this report to the
attention of the United States Congress asking them to au-
thorize the Coast Guard to inspect towing vessels. We re-
vised this report as follows:

o Revision #1, Sept. 7, 2001 (for TSAC)

o Revision #2, Mar. 8, 2002 (for TSAC)

o Revision #3, Sept. 13, 2002 (for TSAC).

o Revision #4, Feb. 14, 2003 (for TSAC)

o Revision #5, August 11, 2003.

o Revision #6, December 15, 2003.

o Revision #7, March 1, 2004 (for Congress).

o Revision #8. Feb. 1, 2005 (for Congress).

o Revision #9 June 1, 2005 (for TSAC Work Group)

On September 9, 2004 the President signed the Coast
Guard and Maritime Transportation Act of 2004 into law.
Section 415 of the Act adds “Towing Vessels” to a list of
14 other classes of vessels the Coast Guard must inspect.

Although the law requires towing vessel inspections, the
Coast Guard must first draft regulations that will describe
how this will be done. Consequently, GCMA now turns its
attention to the Coast Guard for definitive regulations to
govern towing vessels.

The new regulations must go through the entire rule-
making process. To follow this progress as it unfolds you
should consult Docket #USCG-2004-19977 on the U.S.
Department of Transportation’s Docket Management Facil-
ity at their website:

http://dms.dot.gov
Then Search for 19977®
[(1) Editorial Note: Keep posted! The USCG is discussing
changing this docket # for later phases of the regulatory
project.]

The rulemaking process involves public meetings, pub-
lication of a Notice of Proposed Rulemaking and a Final
Rule. Mariners and boat owners not familiar with the sys-
tem can consult GCMA Report #R-223, Learning to Use
Federal Regulations, on our internet website for further
information. [Editorial note: We post most GCMA Re-
ports on our internet website. Printed copies are available
on request.]

In March 2002, GCMA supplemented Report #R-276
with a 204-page book prepared for TSAC committee mem-
bers. The book contained extensive documentation on
safety issues covered in Report #R-276, a comparison with
topics covered in the Responsible Carrier Program (RCP),
and a comparison of existing regulations impacting towing
vessels to those regulations our mariners deem vital for
their continued safety, health, and well being while working
on towing vessels.

PURPOSE OF THIS REPORT

The Gulf Coast Mariners Association (GCMA)
represents of hundreds of "lower-level” mariners who work
on tugs, towboats, offshore supply vessels and small
passenger vessels in commercial service. Our Association
gives its highest priority to the task of developing a fair
regulatory approach to ensure a greater degree of workplace
safety for all mariners who work on the nation’s more than
5,200 towing vessels.

[GCMA Position: Our report urges the U.S. Coast
Guard to raise the standards of safety for our mariners
working on towing vessels to a the same level required
on inspected vessels of comparable size and
horsepower.]

We trace the History of the current absence of adequate
towing vessel regulations to 1972 (and again in 1994) when
the towing industry persuaded Congress not to consider a
bill that would have inspected towing vessels.

In many ways the current rulemaking initiative will be
the most significant regulatory project for towing vessels
since Congress licensed operators of towing vessels in
Public Law 92-339 known as the Pilothouse Licensing Act
on July 7, 1972. Unfortunately, at that time, Congress did
not authorize the Coast Guard to inspect the towing vessels
operated by their new license holders. This oversight
condemned many of the approximately 32,000 "lower-
level” mariners to work on unsafe vessels in a sector of the
marine industry that is exceptionally risky.") /Refer to
GCMA Report #R-351, How Safe is the Towing Industry]

We believe that both the Merchant Marine Personnel
Advisory Committee (MERPAC) and the Towing Safety
Advisory Committee (TSAC), two Federal Advisory
Committees, have a role in assisting the Coast Guard to
examine all aspects of deplorably unsafe existing conditions
on many towing vessels. These advisory committees
should identify best industry practices and standards to
bring towing vessels up to the same standards as other
classes of inspected commercial vessels.

In 2001 when GCMA first asked that the Coast Guard
undertake a regulatory project to inspect towing vessels, the
Coast Guard’s Chief, Office of Operating and
Environmental Standards (G-MSO), delegated the job of
evaluating GCMA’s original report to TSAC.

Although TSAC accepted the task, its working group
moved away from seeking a regulatory approach to a
“voluntary” approach based on the model of the American
Waterways Operator’s (AWO) Responsible Carrier
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Program (RCP). Most working group members were also
AWO members.

The Coast Guard attendees at a TSAC working group
meeting were reluctant to embark on a regulatory project
that might take as long as 12 years to complete. As TSAC
continued to meet and discuss our proposal,

GCMA rejected a *“non-regulatory” approach after
publishing an extensive comparison between the American
Waterways Operator’s (AWO)” Responsible Carrier
Program (RCP)” and existing regulations for comparable
inspected vessels in 46 CFR Subchapters T & L. We
believed then (and continue to believe) that existing RCP
standards were insufficient in scope and were
unenforceable.  /“'The American Waterways Operators
(AWO) is an industry trade association headquartered in
Arlington, VA. “The Responsible Carrier Program (RCP)
is a safety management system that AWO members now
must comply with as a condition of membership in their
association. According to a recent legislative change, 46
U.S. Code §3300j states: “The Secretary may establish by
regulation a safety management system (SMS) appropriate
for the characteristics, methods of operation, and nature of
service of towing vessels.”’]

Unless federal regulations exist, mariners have no legal
means to compel their employers to correct unsafe
conditions when there are no regulations that specify the
type of safety protection mariners can expect. The
Responsible Carrier Program recently celebrated its tenth
anniversary. However, its effects are limited because its
provisions are only binding on AWO member companies.
Although the RCP won national recognition, yet less than
200 out of approximately 1,100 companies that own towing
vessels have shouldered its obligations through membership
in AWO to follow the program. There are no penalties and
few effective sanctions for violating the RCP as seen from
our mariners’ perspective.

However, we want to make it clear that our complaint
with the RCP does not lie with AWO and the best efforts of
many of its member companies to comply with existing
regulations. The problem is a problem of the absence of
existing inspection standards for towing vessels and the
lack of effective, fair, and balanced enforcement by the
Coast Guard. In this report, we describe many specific
“regulatory gaps” in Coast Guard regulations that must be
filled.

[GCMA Position: Working mariners in dangerous
workplaces must have the protection of federal
regulations rather than voluntary guidelines. Mariners
on towing vessels waited over 30 years to receive this
protection.]

OVERVIEW

The Coast Guard estimates there are between 12,000
and 15,000 licensed towing vessel Masters, Mates and
Pilots operating more than 5,200 uninspected towing
vessels in United States waters. Today, mariners holding
several different types of "lower-level” licenses operate
towing vessels from 265 to 200 feet on broad routes that

include oceans, near coastal, inland waters, Great Lakes,
rivers, and western-rivers.

Ever since Congress required the Coast Guard to impose
a licensing scheme on towing vessel operators in 1972,
mariner safety and working conditions seldom received
more than passing consideration.

In 1972, although Congress required vessel officers to
be licensed, they decided not to require that their towing
vessels be inspected. This "uninspected™ status continued
until 2004 with a minor exception of a few large coastal and
ocean towing vessels exceeding 300 gross register tons
(GRT).

Most boat owners avoided building coastwise tugboats
of greater than 200 GRT to avoid falling under the Officers
Competency Act of 1938 and under 300 GRT to avoid
dealing with vessel inspection regulations.

The principal regulatory changes that occurred since
1972 were usually very narrow in scope and resulting from
adverse public reaction to individual high-profile accidents
such as oil spills and environmental disasters as well as
highway and railroad bridge allisions® involving towing
vessels that caused multiple fatalities. /™Refer to GCMA
Report #R-293, Revision 2, Towboats and Bridges: A
Dangerous Mix and #R-308, Revision 3, Violation of the
12-Hour Rules; The Lake Washington SR-520 Bridge
Allision.]

Until the recent legislative change in 2004, newly
crafted regulations scrupulously avoided the apparently
inviolate "uninspected” status of towing vessels. The
"uninspected" status of towing vessels was never in the best
interests of our mariners because the lack of regulatory
oversight deprives our mariners of a safe workplace! It
allowed the towing industry to conduct its business in a
laissez-faire business environment.

Mariner protection on uninspected towing vessels under
the Occupational Safety and Health Act of 1970 proved to
be very limited and governed by a complicated and passive
interagency “Memorandum of Understanding”” rather than
by regulation. For instance, the Coast Guard never
translated key worker protection regulations such as hearing
protection and protection from asbestos into regulations by
using available “Incorporation by Reference” or other
regulatory techniques. Instead, the agency bowing to the
wishes of industry or its own lack of knowledge of towing
vessels and conditions in the field opted to publish
unenforceable guidelines in “Navigation and Vessel
Inspection Circulars” (NVIC) [U.S. Dept. of Labor
Directive CPL 2-1.20, Nov. 8, 1996, available as GCMA
Report #R-347.]

During the same thirty-year period, other sectors of the
marine industry employing our “lower-level” mariners with
comparable backgrounds and on comparably sized vessels
incorporated a number of improved Coast Guard safety
standards in vessel construction, manning, and operation.
For example, the small passenger vessel industry and the
offshore oil industry now operate "inspected" vessels that
must meet rigorous Coast Guard construction, equipment,
and safety standards on a continuing basis. The Coast
Guard accomplished the shift from uninspected to inspected
status in a manner that did not drive boat owners out of
business.
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[GCMA Comment: Since Congress left towing vessels
“uninspected” in 1972, few regulations assure
crewmembers that their tug or towboat is safely
constructed or adequately maintained. In fact, many
are old and poorly maintained.]

The commercial fishing industry with its uninspected
vessels demonstrated such an abysmal safety record that
Congress intervened in 1988 to pass the Commercial
Fishing Vessel Safety Act after a series of serious accidents.
In doing so, Congress specifically rejected the well
constructed yet unenforceable "voluntary” quidelines
prepared by the Coast Guard, and, after extensive hearings,
directed the agency to regulate the industry properly.

The improved safety conditions of fishing vessels,
reduced fatalities, emphasis on crew safety, and meaningful
training since that time are commendable. An even greater
effort is necessary to improve safety in the towing industry
in part because of the nature of the cargoes handled by the
industry and the deteriorated condition of many existing
towing vessels.

Today, the commercial fishing industry has a set of
vessel safety standards that provides its mariners with at
least minimal protection and curbs many long-standing but
inherently unsafe practices. Educational organizations such
as the Alaska Marine Safety Education Association
(AMSEA) have a national impact in their safety training
efforts throughout the fishing industry.

Towing industry management successfully warded off
the expense and nuisance of Coast Guard vessel inspection
standards for over 50 years.

We are pleased to see that AWO finally stepped forward
to embrace towing vessel inspection. Some towing
companies outside AWO were not willing to upgrade their
equipment and policies to approach the level called for by
AWO’s Responsible Carrier Program. Yet, when we
reviewed the RCP program in 2002 we found their practices
seldom extended beyond the minimum legal requirements
of the existing regulations. The problem is that the existing
regulations are NOT “vessel inspection regulations.” If
they are enforced at all it is by “boarding” rather than
“inspection” by Coast Guard personnel.

The Responsible Carrier Program uses trained “third
party auditors” paid for their work by the companies they
examine. However, only the Coast Guard will have the
authority to enforce the inspection regulations. It will take
an Act of Congress to change this, and it isn’t about to
happen in light of the towing industry’s accident record.
Meaningful regulation can only occur when solid and
enforceable standards and vessel inspection regulations are
drafted. The purpose of the current rulemaking project is to
draft regulations to fill the gaping void that GCMA and
TSAC euphemistically call “regulatory gaps.”

Our mariners insist upon a proper inspection system —
not a self-regulating system like the RCP that allows the fox
to supervise the henhouse. We need a system where the
Coast Guard inspects every single towing vessel for
compliance with fixed standards. For the most part, these
standards already exist in “comparable regulations” for
other classes of vessels as we will cite below. Our mariners
have little respect for a program where a business associate
trained by a trade association as an “auditor” visits one or

two “representative” vessels with specially trained crews
and advises the owner to make “voluntary” changes to
comply with the spirit of the program.

Because of the specific regulatory “gaps” cited later in
this report, our mariners find that they have little legal
ground to stand on in many cases of accident, injury, or
abuse in the workplace — especially when our experience
shows many cases where employers do not report them to
the Coast Guard as required by existing regulations.

Since the Coast Guard claimed for years that it did not
have the statutory authority to extend regulations governing
inspected vessels to uninspected towing vessels, GCMA
formally asked Congress in February 2003 to step in to
protect our mariners for the reasons we detail in this report.
["VRefer to GCMA Report #R-350]

Investigations following five major accidents in the past
decade shattered a number of myths and encouraged
Congress, the Coast Guard, and industry to closely examine
the high fatality rate in the towing industry, the safety of its
vessels, the size and movement of its tows, the health and
welfare of our mariners, and work-hour standards.

Licensed towing vessel Masters, Mates, and Pilots now
awaken to find that they must shoulder many
responsibilities they were never trained for in brief "license-
prep" classes that permitted easy access to the pilothouse in
the past. There are serious gaps in our mariners' regulatory
training that makes these "lower-level” mariners vulnerable
to having their licenses suspended or revoked and their
livelihood disrupted. These administrative actions
including the Coast Guard’s inept handling of merchant
marine personnel over the years continues to adversely
affect the stability of the industry.

Over the years, the Coast Guard chose to deal primarily
with corporate leaders and the towing industry’s trade
associations. In dealing with the corporate elite, Coast
Guard officers seldom deal with the mariners who work on
the nation’s tugs and towboats. Consequently, our mariners
often do not “get the message””’ — whatever that message
may be. [GCMA discusses the impact of this “lack of
communication” in GCMA Report #R-382, Why Our
Mariners Don’t Get The Message.]

“A “summit” meeting was held on 9 July
1999...Among the issues was a concern that many Coast
Guard personnel assigned to units on the Western Rivers do
not fully understand or appreciate the dynamics of the
inland towing industry or the complexities of managing a
towboat.” Not much appears to have changed since then!”
[V Western Rivers Orientation, USCG, G-M, Dec. 30, 1999,

p1]

GCMA RECALLS LANDMARK DECISION
WHEN CONGRESS ORDERED USCG
TO INSPECT T-BOATS

At 2:10 PM on September 1, 1951, the 42-foot charter
fishing boat PELICAN with an incredible 64 persons on
board capsized and sank in the Atlantic Ocean one mile off
Montauk Point on the eastern end of Long Island, New
York. The accident occurred in a strong northwesterly
wind and two-knot current in the vicinity. The catastrophe
claimed 45 lives, mostly weekend anglers from the city. An
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accident report issued on October 8, 1951 set in motion a
chain of events that slowly changed the small passenger
vessel industry forever and parallels the challenge facing
the towing industry today.

Up to this point, there was minimal regulation of
passenger-carrying vessels under 15 gross tons. The
PELICAN disaster changed all that. New regulations at 46
CFR Subchapter T (aka "T-Boat™" regulations) published in
the Federal Register of October 5, 1957 required the
inspection of a whole class of vessels admeasured at more
than 15 but less than 100 gross tons and that were 65 feet in
length or less carrying more than 6 passengers. A major
revision in 1963 broadened the scope of the regulations to
include vessels longer than 65 feet but still less than 100
gross tons carrying one or more passengers for hire.

Subsequent minor revisions to these regulations made
over the next 33 years were unable to keep up with
increases in vessel size and passenger carrying capacity
engineered by owners and naval architects to keep their
vessels under the 100 gross ton threshold to take advantage
of less burdensome government regulations. Nor did these
regulations foresee the expanded services offered by many
vessel owners over wider routes accompanied by a host of
technological advances.

The Coast Guard published two new sets of small
passenger vessel regulations, one for T-Boats and one for a
new class of larger K-Boats, on September 30, 1997 after
approximately 10 years of study, debate, and rulemaking.

[GCMA Position: Regulating small passenger vessels is
a Coast Guard success story that deserves repeating to
improve safety on every towing vessel.]

TOWING VESSEL BRIDGE DISASTERS:

The Amtrak Sunset Limited

A disaster, similar in its loss of life yet more costly than
the earlier PELICAN sinking, occurred on September 22,
1993. The Amtrak Sunset Limited passenger train en route
from Los Angeles to Jacksonville derailed and slammed
into a bridge abutment. The tracks beyond the bridge
abutment shifted 28 inches after the bridge they were on
was rammed 10 minutes earlier by the towboat
MAUVILLA and its tow lost in thick fog.

While crossing the Big Bayou Canot Bridge, north of
Mobile, Alabama, at 72 miles per hour the 11-unit train
struck the bridge. The center bridge span crumbled and
three locomotive units and the first four passenger cars
plunged into the bayou. Because of this tragedy, 47
passengers and AMTRAK train crew lost their lives and
many more were injured.

The response to this accident concentrated upon the real
and perceived faults of the towing vessel operator-licensing
program in effect for the preceding 20 years. The criticism
of the program was well deserved and long overdue.

Corrective action on training and licensing problems
took place almost immediately. However, almost a year
later, on August 4, 1994, Coast Guard Commandant
Kramek in a letter to the Secretary of Transportation
accompanying a Towing Vessel Inspection Study

recommended (in part) that: "The Secretary advise
Congress that Coast Guard inspection of towing vessels
would not be the best use of resources in preventing marine
casualties involving towing vessels."

The towing industry apparently ducked the regulatory
bullet. In return, its trade association, the American
Waterways Operators, delivered a promise of industry
action in the form of the Responsible Carrier Program
(RCP). It is clear to our mariners that the Responsible
Carrier Program in place for 10 years was inadequate
because the Coast Guard never promulgated comprehensive
and enforceable towing vessel inspection standards in place.

Recent Highway Bridge Disasters

Bridge allisions between tows and bridges are quite
common. This bridge allision accident was not the first or
the last of this type of accident. Two of the most recent
accidents resulted in the destruction of portions of the
Queen Isabella Causeway Bridge in September 2001 with a
loss of eight lives and the Interstate 40 bridge allision at
Webbers Falls, OK, in May 2002 with a loss of 14 lives.

Another bridge allision, the second in two years,
knocked out a major bridge across the Des Plaines River in
Joliet, IL, a city of 106,000 in May 2003 for six months.”

A bridge allision in 2000 involving the tow of the M/V
CHINOOK near Seattle closed portions of the heavily
traveled bridge across Lake Washington for several weeks.
It appears that the Captain fell asleep at the wheel — a
common problem considering the 84-hour workweek
resulting from the “two-watch” system employed on most
towing vessels. The bridge is a major commuter route to
and from Seattle. /“Refer to GCMA Report #R-293,
Towboats and Bridges: A Dangerous Mix. ”GCMA Report
#R-308, Rev. 3, Violation of the 12-Hour Rules: The Lake
Washington Bridge Allision.]

TOWING VESSEL POLLUTION DISASTERS

M/V Emily J. & T/B Morris J. Berman

On January 7, 1994, the tug EMILY J towing the tank
barge MORRIS J. BERMAN lost control of its barge when
the towing hawser parted. The barge grounded near San
Juan, Puerto Rico, holed itself on rocks, and polluted the
beaches at the height of the island's tourist season with
620,000 gallons of oail.

The Coast Guard responded with narrowly focused
regulations prescribing towing hawser standards. The
Coast Guard repeatedly followed a piecemeal, reactive
approach after each major accident rather than the
comprehensive proactive approach that GCMA advocates
in this report.

[GCMA Comment: The Coast Guard’s narrow
interpretation of the cause of each towing vessel
accident coupled with industry’s adept use of the media
and pre-emptive public relations campaigns diverted
both the public and Congress from the need for basic
regulatory reform between 1994 and 2004.]
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The M/V Scandia & T/B North Cape

On January 19, 1996, the old single-screw tug M/V
SCANDIA caught fire during a gale and grounded along
with its oil tow, the tank barge NORTH CAPE. Oil from
the grounded tank barge polluted the entire Rhode Island
coast and ruined the local fisheries with 818,000 gallons of
home heating oil.

After a public outcry, the Coast Guard promulgated
narrowly focused regulations limiting certain specific
towing practices in the waters of the First Coast Guard
District.  Industry battled the comprehensive but costly
towing vessel engineroom fire suppression proposal every
inch of the way. Consequently, the Coast Guard replaced
their proposed rule with stopgap measures that offer
considerably less protection for the mariners serving on
these towing vessels.

Buzzards Bay Oil Spill - 2003

An article in the June/July 2004 issue of Professional
Mariner (PM) blew the lid off an oil-spill that occurred on
April 27, 2003 off the Massachusetts coast involving the
tug EVENING TIDE and the inspected tank barge BOU-
CHARD 120.

Reports in other trade journals mentioned briefly that
Bouchard Transportation Co. agreed to plead guilty to vio-
lation of federal law and pay a criminal fine of $10 million.
However, PM mentioned some of the details of the case
that we did not appear in print elsewhere.

The size of the fine, $10 million for a 55,000-gallon oil
spill, eclipses the $7+ million previously paid for the 1996
SCANDIA- NORTH CAPE oil spill in neighboring Rhode
Island of over 828,000 gallons. Points revealed in the PM
article of particular concern include:

* “The EVENING TIDE’s mate allowed the boat to drift
off course and toward the rocks when he left the pilot-
house for an extended period to work at the stern of the
towboat.” [Our mariners have serious concerns related
to the two-watch system, lookout issues, and adequate
vessel manning among others.]

* The mate failed to monitor the radio and thereby missed
a warning call sent by a nearby vessel.

e Other employees previously questioned the company
about the mate’s competency to no avail.

The Boston Globe reported in June 2003 that: “...critics
in New England and elsewhere are worried over the preva-
lence of retired Coast Guard employees that go on to work
for the marine industry they (once) regulated. Bouchard
has hired as a consultant (a) retired Coast Guard Assistant
Commandant for Marine Safety and Environmental Protec-
tion.” Our mariners believe that Congress needs to recon-
sider the ethics of the “revolving door” policy.

USCG BRINGS OSVs UNDER REGULATION

In the early 1970s, even though "T-Boat" regulations
were well developed and enforced in most parts of the
country, enforcement of these and other regulations in the
oil patch in Louisiana and Texas proved to be a daunting
problem for the Coast Guard. The offshore oil industry,

through its trade association, appealed to Congress for
assistance in dealing with the Coast Guard and for an on-
site study of industry problems.

The resulting study and report by Captain C.T. Newman
("The Newman Report") in 1973 accommodated the
industry along the lines of accepting the existing "T-Boat"
regulations as guidelines for future regulations. The match
between a rapidly emerging offshore supply boat industry
and traditional cargo ship regulations for the larger "supply
boats" up to 300 tons was not a match made in heaven.

Working through Congress, the industry in public law
96-378 agreed to work toward inspecting all its vessels as
long as existing vessels used in the industry were accepted
into an "inspected" status using reasonable guidelines.

Public law 96-378 also affected mariner licensing and
documentation in that it brought U.S. mariner licenses for
vessels up to 1,600 GRT into line with existing U.S. treaty
obligations. By 1983, most crewboats, utility boats, and
offshore supply boats were operating under inspection
regulations in 46 CFR Subchapter T or Subchapter 1.

Following a well-publicized series of accidents
involving loss of life, self-elevating "liftboats” became
inspected oilfield vessels by the early 1990s. The Coast
Guard is still struggling to get a handle on liftboat accidents
today.

The offshore oil industry completed the change from
uninspected to inspected vessel status in about five years.
The results represented a solid safety achievement for the
entire industry and for those mariners working on the
recently inspected vessels. Unfortunately, this change did
not apply to the industry’s towing vessels.

Recent OSV Regulations

Following their entry into a vessel inspection program,
the offshore oil industry’s trade association sought to
establish a separate classification for "offshore supply
vessels" that would recognize the differences between
vessels working in the offshore oil industry and typical
small passenger vessels and cargo ships governed by other
sets of regulations. The Coast Guard agreed and embarked
on what turned out to be a 10-year path that led up to
creation of a new 46 CFR Subchapter L for offshore supply
vessels (OSV) that was published in the Federal Register of
September 19, 1997.

The offshore oil industry has reason to be pleased with
its existing Subchapter L regulations since they are exactly
what they agreed upon in their dealings with the Coast
Guard. However, few outside the industry, and certainly no
group representing mariner organizations, had any effective
input on these regulations when during the regulatory
process. This is because neither an effective mariner
Association such as GCMA nor a trade union existed within
the industry until the formation of GCMA in April 1999.
Since that date, GCMA suggested only a few modest
changes to those regulations. Unfortunately, the Coast
Guard refused to consider those suggestions for the past 5
years.

[GCMA Position: Working mariners have unique needs
and interests that must be included in the towing vessel
inspection regulatory package. It is better to attend to
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these concerns while drafting the rulemaking rather
than to try to amend established rules later.]

USCG IS CHALLENGED TO DRAFT
TOWING VESSEL STANDARDS

Congress Outlines Its Expectations

Creating meaningful “standards" for towing vessels no
longer automatically requires a direct and rigorous
government inspection program. There are recognized and
tested alternatives.

Congress outlined specific regulatory areas in the Joint
Explanatory Statement of the Committee of Conference for
8415 of the Coast Guard and Maritime Transportation Act
of 2004 as follows:

“...Section 3306 of Title 46 details the items that are to
be regulated under the chapter to secure the safety of
individuals and property on board the vessel. This includes
design, construction, alteration, and repair of the
superstructures, hulls, fittings, equipment appliances,
propulsion equipment, machinery, lifesaving equipment,
firefighting equipment, and vessel stores and supplies of a
dangerous nature.

“The Coast Guard may prescribe different standards for
towing vessels than for other types of inspected vessels.
Similarly, the Coast Guard can prescribe different standards
for the various types of towing vessels based on size,
horsepower, type of operation, (and) area of operation. For
example, the Coast Guard can prescribe different standards
with regard to propulsion machinery and hulls for a towing
vessel pushing barges down the Mississippi River than for
vessels that provide towing assistance for recreational
vessels.”

When we first introduced GCMA Report #R-276 on
March 15, 2001, we challenged to the Coast Guard to pick
up the ball and run with it before the public demanded
action. We soon discovered that they were unwilling to
take any initiative unless directed to do so by Congress.
Congress gave the marching order on Sept. 9, 2004

Alternative Inspection Programs

Starting in 1957, at the direction of Congress following
the PELICAN disaster, the Coast Guard imposed a rigorous
inspection program on small passenger vessels. This
program raised standards throughout the small passenger
vessel industry.

Like any new project, vessel inspection is labor-
intensive. By the mid-1990s, the Coast Guard, responding
to budgetary pressures, approved several alternatives to the
vessel inspection program.

The Streamlined Inspection Program (SIP), first
developed for use in the offshore oil industry, emphasized
crew involvement not only in the inspection process but
also in maintaining the vessel in a good state of repair
between annual inspections. This alternative reduced the
inspection workload for the Coast Guard and, at the same
time, was less intrusive in company operations. A positive
result was that the mariners who were involved in the
program became more knowledgeable of the regulations

that govern the industry. These mariners, as well as
company management, became more actively involved in
maintaining their vessel on a daily basis to meet formal
Coast Guard regulatory standards.

Other alternatives to a pure Coast Guard inspection
program are now permitted under 46 CFR Part 8 as
“alternate compliance programs” (ACP) utilizing approved
classification societies such as the American Bureau of
Shipping (ABS) and Det Norske Veritas (DNV). Many
boat owners believe these programs have fewer undesirable
effects on vessel operations than direct USCG inspections.

GCMA believes that the AWO’s Responsible Carrier
Program (RCP) and the “audits” it requires of its member
companies could compliment or reinforce (but not
substitute for) a formal USCG vessel inspection...

o If it meets third-party requirements comparable to

those of classification societies in 46 CFR Part 8.

e Only after the Coast Guard strengthens existing
regulations so they are comparable to those of small
passenger vessels and offshore supply vessels.

[GCMA Position: In order to adequately protect our
mariners, regulatory standards for every towing vessel
must be comparable to those for commercial vessels of
comparable size and horsepower.]

Old Regulations Never Die...

While not all companies are created equal or are
endowed by their corporate creators with the promise of
success, not all "uninspected™ vessels and the mariners who
served on them were treated equitably in the past.

“Subchapter C”® that regulated uninspected towing
vessels for over 30 years became a regulatory backwater. It
held a hodge-podge of disconnected regulations for a
number of unrelated types of vessels whose only common
thread was that the Coast Guard never inspected them. The
only attention they received was an occasional “boarding”
or “rescue.” ["46 CFR Parts 24, 25, & 26.]

The existing regulations that govern towing vessels are
neither complete nor comprehensive. This report details the
“regulatory gaps” that must be filled to give our mariners
working on towing vessels the same protection as mariners
working on comparably sized and powered inspected
vessels — nothing more and certainly nothing less!

Integrated Rulemaking

A recently created “Part” in the Code of Federal
Regulations” became a convenient dumping ground for a
fragmented group of new towing vessel regulations. These
regulations, limited in scope and narrow in perspective,
govern firefighting and hawser towing issues that apply
specifically to towing vessels. /46 CFR Part 27.]

Other regulations for navigational safety equipment,
charts, publications, towline and terminal gear, tests and
inspections, and voyage planning were dumped in a
completely different CFR volume.”” [33 CFR Part 164.]

These scattered regulations are a direct result of
Congressional reaction to major accidents rather than any
proactive or comprehensive rulemaking. They are evidence
of a piecemeal approach and knee-jerk reaction following
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many of the towing vessel disasters recited above!
Although these regulations passed through the regulatory
process, the Coast Guard must review them again and
integrate them into a comprehensive set of rules.

Many regulations that govern towing operations do
exist, but they are scattered all over titles 33 and 46 with no
apparent rhyme or reason. They must be collected in one
place or at least adequately referenced.

Our mariners and their employers must be able to look
and find regulations that govern this class of vessels in one
place in the Code of Federal Regulations without law-
library reference skills to find them or a college degree to
understand them! The Coast Guard regulations must
require that copies of the new regulations on board every
towing vessel. The Coast Guard is capable of performing
this regulatory task. GCMA directs this matter to the
docket for the regulatory team to consider and respond to.

Mariner Survival in an Unsafe Industry

Mariners who work on towing vessels have good reason
for concern. Many boat owners sadly neglected workplace
safety on towing vessels for over 30 years because neither
OSHA nor the Coast Guard took initiatives to regulate it.

Not only did our mariners’ workplace remain
unregulated, it also can be unsafe and unsanitary.

An internal Coast Guard G-MVI report dated May 12,
1994” (as reported in the TSAC meeting of May 6, 1994)
indicated an estimated average annual fatality rate of 72
persons per 100,000 as compared to 47 per 100,000 for the
fishing industry and well above the 9 per 100,000 national
industry average. This stands in stark contrast to the false
public image of safety generated by the towing industry’s
trade association. It turns out that working on towing
vessels is one of the most dangerous occupations in the
nation according to the Bureau of Labor Statistics.
["'GCMA reproduced this document in GCMA Report #R-351.]

Working mariners ought to be pay close attention to this
regulatory project. The towing wvessel inspection
rulemaking provides the first opportunity in over 30 years
for mariners to make certain that regulations that protect
them emerge from the Coast Guard’s existing regulatory
disorganization. Mariners should attend scheduled public
meetings on this rulemaking whenever possible, ask
questions, and share their views for change by submitting
written comments to the docket.

IS THE RCP READY FOR THE NEXT STEP?

Feedback From the Responsible Carrier Program

GCMA is wary of the Responsible Carrier Program
(RCP) prepared by the American Waterways Operators
(AWO). Although adhering to RCP standards is now a
requirement for membership in AWO, the RCP does not
favorably impress many of our mariners who work on boats
participating in the program.

Mariners report to us that there are significant
shortcomings in this program now billed as a “Safety
Management System.” Mariners point out that the RCP
shifts the burden of compliance from company

administrative offices and field supervisors directly to its
mariners on the boat by generating extensive and time-
consuming paperwork on vessels that are already
undermanned and overworked.

Although the RCP is a professional work-product and
the AWO member companies approve it as the core of their
corporate safety policies, it does NOT turn these policies
into statutes that are enforceable.

Our mariners found through hard experience that they
cannot obtain satisfaction either through the AWO or the
Coast Guard in cases where their employer violates
voluntary RCP guidelines. On the other hand, USCG
Investigating Officers can enforce a violation of RCP rules
in an action against a mariner’s license as “Misconduct””
that is defined as. “...behavior which violates some formal,
duly established rule...” /46 CFR §5.27.]

GCMA Reviewed the RCP

The American Waterways Operators describes its RCP
as “living program” that is flexible and seeks to improve its
performance year by year. However, when GCMA
reviewed the program in spring 2002 that program kept
strictly within the bounds of existing regulations. The
problem is that few existing regulations directly relate to
the type of vessel inspection required of most other classes
of vessels. The RCP contains voluntary guidelines that
individual employers may or may not enforce at their
convenience. These guidelines are not enforceable because
no Coast Guard regulations back them.

The new towing vessel inspection rulemaking will
generate extensive new regulations to inspect towing
vessels for the first time — and these regulations will be
enforceable by law.

Most mariners who worked only on towing vessels did
not realize is that the Coast Guard accepted far lower
standards for towing vessels than for comparable
“inspected” vessels. Many licenses trapped them into
working only on towing vessels and restricted them from
working on inspected vessels. Our mariners realize that the
“partnering” deal between former Commandant Kramek
and the American Waterways Operators signed in 1995
cheated them and left them without the power to control
their own destiny.

It is the specific differences in regulatory coverage
between “inspected” and “uninspected” vessels, the
“regulatory gaps,” that Congress now directs the Coast
Guard to fill.

Expanding the Role of the RCP

The Coast Guard can no longer afford to direct its
resources to enhance and expand a voluntary scheme that
cannot solve problems that they must address. The RCP
never attacked the fundamental problems of the towing
industry. The USCG must build a substantial regulatory
framework to guarantee a safe workplace for our mariners.
This must become the primary objective of this rulemaking
project. Expanding the RCP to cover these new regulations
is a secondary role. It is primarily an industry task — but
one that will involve every towing vessel owner, not just
AWO members.
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There is no good reason and no worthwhile purpose to
criticize the RCP without allowing this voluntary program

Only the Coast Guard has the authority to engage in law
enforcement. The Coast Guard’s job is easy when there are

the opportunity to adjust to the new regulations that
Congress directed the Coast Guard to draft. While a Safety
Management System is desirable and useful in drawing
attention to management’s responsibilities, providing the
regulatory framework to support such a system is clearly
the Coast Guard’s first and most important order of
business.

An enhanced version of the Responsible Carrier
Program (or comparable Safety Management System)
would ensure that its member companies provide vessels
that exceed the Coast Guard’s minimum standards. This
would be a commendable organizational undertaking.
However, the minimum standards generated by this
rulemaking must reflect the same standards that apply to all
U.S.-flag inspected vessels of comparable size and
horsepower operated by all towing companies.

Toward an Industry-Wide Safety Management System

The direct reach of the Responsible Carrier Program
extends only to those association members who agree to
accept and abide by its standards. Apparently, many
members embrace the existing standards, although some
companies are willing to take shortcuts to capture business
opportunities.

The RCP is an important step in the right direction — but
only the first step. Although only about 185 towing
companies are AWO members, recent regulatory projects
show over 1,100 operating companies exist in the towing
industry.

GCMA pointed out that many towing-vessel operating
companies are NOT AWO members and apparently have
no desire to join the trade association. It is fair to say that
some members as well as non-members of AWO continue
to operate substandard equipment, in an unsafe manner.

[GCMA Comment: Unregulated sub-standard vessel
owners put the health, welfare, lives, livelihood, and
licenses of our mariners who continue to work for them
at risk.]

Corporate Sleeze

Reports by  the Environmental Protection
Administration and investigations by the Coast Guard
Investigative Service show that at least one RCP company
violated the Clean Water Act by pumping a mixture of oil
and water into the Mississippi River over a 5-year period.

Our mariners report another company pumped barge
loads of wastewater collected from oil and gas wells into
open lakes, bays and sounds in south Louisiana at night
endangering the health of the public that consumes the
area’s seafood.

Knowledgeable GCMA members claim that manning on
some of the vessels owned and operated by towing
companies is notoriously substandard. Although the AWO
established a set of standards for uninspected towing
vessels that meet minimal existing regulatory requirements,
their ability to enforce these standards is limited to the
power of persuasion.

no regulations to enforce while the towing industry happily
governs itself and dumps on many of its unfortunate
employees.

The Coast Guard’s laissez-faire attitude allowed the
towing industry to run itself without significant regulation
for the past 30 years. The AMTRAK Sunset Limited
accident killed 47 members of the public brought
considerable pressure to bear on both the Coast Guard and
the towing industry. However, in a letter dated August 8,
1994”7 The Coast Guard Commandant stated in part: “The
inspection study concludes that a full inspection program is
not a cost effective way to reduce towing vessel casualties.”
Congress may now realize that it received bad advice and
that inspection may be the only way to save this industry
from destroying itself. /GCMA file #4-193-5]

Following the Bayou Canot accident, Coast Guard
officials allied themselves closely with towing industry
management in an attempt to leverage their agency’s
relatively small commitment of resources and talent to
show maximum results. Management showed its
willingness to appease the Coast Guard by preparing its
Responsible Carrier Program in the face of a full-blown
inspection program.

CTVEP = Another Dose of Voluntary Fluff

During the post-Bayou Canot period, the Coast Guard
also introduced with considerable fluff and fanfare the

Commercial Towing Vessel Examination Program
(CTVEP). This program also contained voluntary

guidelines. Although the program “looks good on paper”,
the fact is that the Coast Guard never funded adequately in
all parts of the country. Consequently, some Marine Safety
offices worked closely with industry to encourage voluntary
participation in this program while other offices without the
resources did not participate at all.

As an enticement, a number of vessels displayed Coast
Guard CTVEP decals that offered a nebulous degree of
immunity against random law-enforcement boardings
except in cases of the most blatant infractions. As time
passed, our mariners reported that Coast Guard boarding
teams slapped decals on their wvessels with only a
perfunctory Coast Guard survey of their vessel.

We surveyed all the Coast Guard Marine Safety Offices
in spring 2000 and published the results on May 24, 2000 as
GCMA Report #R-282. Our survey sent to every Coast
Guard Marine Safety Office in the country showed that in
the preceding year, only 657 of 5,218 commercial towing
vessels were “examined” under this program.

The Coast Guard’s “Revolving Door”

During the past decade, many Coast Guard
commissioned officers retired into management positions in
the towing industry. Although these officers may have
brought with them technical and managerial skills
developed over the years at government expense, their most
marketable skills were cashing in on useful agency
“connections.” Few brought any practical mariner skills
developed over the years of working in a very specialized
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business. The reason for this is that the Coast Guard offers
no comparable maritime expertise in commercial vessel
towing comparable to that found in the towing industry. As
a result, both the Coast Guard and industry management
remained blissfully ignorant of and blatantly disregarded
important interests and safety concerns of our mariners
working on towing vessels.

The Coast Guard formalized its relationship with the
towing industry’s trade association by signing a “safety
partnership.” The American Waterways Operators (AWO)
offices are located across the Potomac River and within a
few minutes drive from Coast Guard Headquarters.

Although this “partnership” may be well intentioned,
and as the Responsible Carrier Program became well
established after 1995, the number of spectacular towing
vessel accidents continued to draw the attention of more of
the American public.

Even as Congress learned of repeated accidents
involving uninspected towing vessels, the towing industry
continued to promote the myth of its good safety record.
However, public relations talk of safety seldom impresses
our mariners in the towing industry when they see many
towing companies practice “safety” only when convenient
to do so.

Mariner Complaints About TSAC

Congress provides for federal advisory committees such
as the Towing Safety Advisory Committee (TSAC) to
furnish expertise to the Coast Guard in many areas.
However, AWO clearly dominates TSAC. Consequently,
for over five years, our mariners had no success in making
any changes submitted to TSAC or even directly to the
Coast Guard through the channels we were expected to use.

Example: GCMA presented a problem to the Towing
Safety Advisory Committee several years ago. Several of
our mariners briefly operated a small, sub-standard towing
vessel that they expected to follow the Responsible Carrier
Program (RCP) guidelines since its owner was an AWO
member. This vessel regularly pushed a "six-pack" tow on
the lower Mississippi River and Gulf Intracoastal
Waterway. However, this vessel operated without a sign of
the presence of any engineroom doors whatsoever.

Our frustration over the impotence of both the Coast
Guard and AWO emerged after two Coast Guard Marine
Safety Offices in Port Arthur, TX, and Morgan City, LA,
were told of this clear safety violation but unable to find an
applicable regulation, policy or any other reason to curtail
the voyage of this vessel for safety reasons.

This inaction occurred several years after a joint Coast
Guard/AWO Quality Action Team (QAT) produced an
outstanding videotape on the dangers of “downstreaming.”
The video vividly demonstrated the need to close all doors
on a towboat’s lower deck (including engineroom doors) to
prevent the boat from sinking if a downstreaming maneuver
goes awry. The video cited dozens of such accidents
including fatal accidents where crewmembers drowned as a
result of not closing deckhouse doors.

The video made it clear that, if there are no doors to
close, the towboat cannot be made safe enough to operate in
the river environment where it operated.
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GCMA, although not represented on TSAC, presented
slides as a member of the public, illustrating the problem.
Coast Guard officials and committee members listened
politely but never raised a finger to initiate any action.

USCG Lost Control of the Towing Industry Safety

The Coast Guard surrendered any control over safety in
the towing industry by using persisting in using a
“voluntary” approach to vessel safety just as it lost control
over the fishing industry in the 1980s with the same type of
approach. Congress understands that times have changed,
and “Homeland Security” now requires tighter control over
an industry that runs amuck.

However, in spite of our suggestions over the years,
GCMA has no reason to believe that the Coast Guard
makes any effort to outreach to the large number of towing
companies outside the AWO. We have seen no evidence of
any concrete plans to spend any time and resources to
outreach and involve these smaller business entities in the
inspection rulemaking procedure. Nor do we see any
outreach to the towing industry’s 32,000 or more mariners
whose insights could contribute to the new vessel
inspection regulations.

The Coast Guard and Congress

We do not believe that the Coast Guard adequately
informed Congress of their lack of involvement in towing
vessel issues over the past 30 years. Our Association
experiences  constant  bureaucratic  fumbling  that
discourages our mariners from reporting unsafe conditions.
Because of the absence of vessel safety regulations, our
mariners’ complaints seldom result in the Coast Guard’s
imposition of civil penalties. Our mariners experienced this
lack of interest on a daily basis because towing vessel
remained “uninspected” vessels in spite of the fact that
Congress charged the Coast Guard with *...general
superintendence over the merchant marine of the United
States and of merchant marine personnel...”

The law™ states, in part: “In the interests of marine
safety and seamen’s welfare, the Secretary shall enforce
this subtitle and shall carry out correctly and uniformly
administer this subtitle.”®. /46 USC §2103]

Requiring inspection of towing vessels will help
administer this segment of the merchant marine uniformly
only if the resulting regulations are comparable to
regulations that all other classes of inspected vessels must
meet. We did our best in this paper to point out areas we
believe need regulation.

[GCMA POSITION: A comprehensive body of
regulations based on lessons learned must govern all
towing vessels and must protect all mariners that work
on them.]

It should disturb Congress that a large number of
smaller towing vessel owners not represented by a trade
association may not understand that they will be expected
to follow new vessel safety regulations until after they are
signed, sealed, and delivered without their input. Since the
mariners who work on tugs and towboats also deserve a
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voice in the regulatory process, this paper will address
many outstanding concerns.

The regulatory process itself allows for everybody's
input not just input from an "old boys clique" of well placed
vessel owners and operators and Coast Guard officers,
many of whom never worked a day in their lives on a
commercial towing vessel. This regulatory process is now
in motion.

In spite of the fact that AWQ’s Responsible Carrier
Program exists and apparently meets the Coast Guard's
current expectations, it will take years to create meaningful
regulations for all towing vessels.

GCMA points to two “models” of comprehensive
regulations that already govern small passenger vessels and
offshore supply vessels and the similarities (rather than the
differences) between these vessels and towing vessels.

Initiating the regulatory process sooner rather than later
has merit because it may sidetrack inevitable knee-jerk
reactions from the next towing disaster that probably will
occur at the worst possible moment — or may already have
happened as you read this paper.”” ["Refer to GCMA
Report #R-340, Qversize and Overloaded Tows Cause

Safety Problems.]

ALTERNATIVES TO FULL
USCG INSPECTIONS

One alternative to a full Coast Guard inspection
program is the Streamlined Inspection Program (SIP). This
is a less intrusive program than a full-fledged formal
inspection program. The SIP originated in the offshore oil
industry. It is used to some extent in the small passenger
vessel industry. However, a recent NTSB report stated:
“according to the Coast Guard, only 29 small passenger
vessels had enrolled in the SIP as of October 2003
(representing 0.29% of the 10,125 small passenger vessels
the Coast Guard inspects.)” [NTSB/MAR-04/01, GCMA
file #M-519]

Another alternative is the Alternate Compliance
Program (ACP) using approved classification societies as
allowed in existing Coast Guard regulations at 46 CFR Part 8.

While AWO suggests using its own trained vessel
“auditors” to perform inspections, we are concerned about
the conflict of interest in the close relationship between
these auditors and the companies that pay for their services.
Video testimony of the Chief Executive Officer, dispatcher,
auditor, and other employees of a major inland towing
company about the allision of four of their loaded barges
with the Queen Isabella Causeway Bridge in south Texas
shocked our mariners. It also cast serious doubt that RCP
auditors could act as truly independent third parties.

Citing this and other reports from our mariners, we urge
the Coast Guard to follow a different route. We urge
Congress not to change the law and thereby allow a clear
conflict of interest to weaken the new inspection program.

Nevertheless, we believe that companies could use these
trained auditors to great advantage to assist office personnel
and vessel personnel to prepare their vessels for inspection
by conducting a “pre-inspection” or relieve mariners who
must operate the vessel from the paperwork burden that
accompanies the inspection process.
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Before considering any alternatives, there must first be
an agreed-upon set of vessel inspection standards in the
form of new federal regulations.

Bringing wvessels under “inspection™ (i.e., under a
comprehensive set of standards) could follow the same path
followed in the offshore oil industry under public law 96-
378. While the process was not painless, it could and did
shut down "unsafe” operations in short order until those
operations met safety requirements for granting an initial
Certificate of Inspection. We believe that this is an
important first step and that it should start immediately
with the effective enforcement of all existing regulations in
every Marine Safety Zone. This would provide a minimum
level of protection for our mariners. This would help
ensure that the safety and welfare of our mariners will not
be delayed by the time it takes to draft new regulations that
may consume several years.

WHY CHANGE EXISTING STANDARDS?

Captain Bill Beacom summarized most of the
complaints from working mariners about the Responsible
Carrier Program center in an article quoted from Workboat
magazine:

"...I suggest that the AWO must make all Responsible
Carrier Program audits completely random with a
representative sampling of boats. To do this, the following
criteria must be met: a random auditor must be picked by
lot, not by the company, 30 percent of the boats must be
audited instead of the present 10 percent, boats must be
picked at random by the randomly selected auditor, not by
the company which can then choose its best boats to
inspect, and the timing of the audit must be random in order
to ensure that special audit-trained crews are not used on
the boats to be audited.

"Until the above conditions are met, the AWO
Responsible Carrier Program has no credibility. No amount
of posturing can change that fact.”

These comments do not imply that this change could be
done overnight. A 30% audit rate implies a responsible and
thorough audit once about every three years.

[GCMA Position: Our mariners expect a 100%
inspection rate each year.

We can only wonder why the Coast Guard was willing
to settle for so much less in the Responsible Carrier
Program for so many years. However, an important point is
that RCP already exists and need not be invented from
scratch.  However, it must change to reflect the new
regulations Congress has ordered and as a management tool
for companies that are fully committed to safety.

WE MUST CHANGE SOME
LAWS AND REGULATIONS

An individual or an organization like GCMA can par-
ticipate in the rulemaking process by petitioning the Coast
Guard to make rule changes. Over the past 5 years, GCMA
petitioned the Coast Guard and opened the docket in a
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number of areas of concern to lower-level mariners as cited
in this report. We also made several requests for the Coast
Guard to request Legislative Change Proposals (LCP) from
Congress. We will continue to do so

Unfortunately, most of the results of our petitions and
Legislative Change Proposals documented our belief that
the Coast Guard cannot and will not assist our lower-level
mariners in their quest for greater safety in the towing in-
dustry. It further reinforced our belief that our mariners had
to seek help directly from Congress to solve safety-related
problems.” [ As stated in our letter to Admiral Collins of
Sept. 30, 2003.]

TSAC NEVER COMPLETED WORK ON
REGULATORY GAPS

In a letter to Commandant (G-MSO-2) dated March 12,
2001 GCMA asked that creating meaningful towing vessel
inspection standards be included on the Agenda for the next
Towing Safety Advisory Committee (TSAC) meeting on
September 26-27, 2001 and that it be proposed for TSAC
committee tasking at that time.

A working group under TSAC member Mr. Mario
Munoz assembled at Coast Guard Headquarters on January
16-17, 2002. Mr. Munoz drafted a Task Statement that was
presented at the next TSAC meeting on March 13-14, 2002
in San Francisco and was accepted by TSAC. A second
subcommittee meeting convened in Washington on August
13-14, 2002.

GCMA was disappointed that, although a thorough
review of GCMA Report #R-276 should have been an
obvious starting point, the working group decided to start
from scratch and put together their own list of “regulatory
gaps” to explore. The working group’s list did provide
additional areas that needed to be explored in greater detail.

Although GCMA Report #R-276 sought regulatory
approaches to solve specific problems, the working group
decided to explore voluntary approaches that did not
involve writing new regulations for towing vessels. While
the discussions on non-regulatory approaches were useful
and productive, GCMA urged a comprehensive set of new
regulations similar to those governing small passenger
vessels are necessary. On October 28, 2002 GCMA wrote
to the Commandant and asked the Coast Guard to draft a
Legislative Change Proposal (LCP) to regulate towing
vessels.

In a letter dated November 13, 2002, Vice Commandant
T.J. Barrett replied in part: “With regard to your request to
bring towing vessels under inspection, your October 28
letter provides some insightful and well thought out
background information for pursuing a Legislative Change
Proposal. As you know, this matter has been referred to the
Towing Safety Advisory Committee. In fact, | understand
that you are part of the Advisory Committee’s working
group on this issue. | encourage you to continue to
participate. We will await the final report on this tasking
from TSAC, and consider it along with information you
have provided, before making a final decision on the pursuit
of a legislative change to bring towing vessels under a
formal inspection program. In addition, as you are aware,
you may also seek legislative action on your own.”
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TSAC continued to review this report (#R-276) at its
semi-annual meetings but never completed a final working
group report for consideration by TSAC. In retrospect,
turning this matter over to TSAC to play with was useless.
Consequently, on March 1, 2004 GCMA submitted
“Revision 77 of this report as a direct appeal to Congress.

[GCMA Position: Earlier editions of this report asked
Congress to amend 46 U.S. Code §3301 to include towing
vessels in the list of “Vessels subject to inspection.”
Section 415 of the Coast Guard and Maritime
Transportation Act of 2004 enacted our request.]

OSHA AND WORKPLACE
SAFETY ON TOWING VESSELS

The Supreme Court decision on Chao, Secretary of
Labor v Mallard Bay Drilling, Inc. decided on January 9,
2002" expressed judicial concern for workplace safety on
uninspected vessels. /" Refer to GCMA Report #R-390, a
reprint of the Supreme Court decision.]

In the past, in the absence of regulations protecting
mariners in their workplace, some mariners and their attor-
neys turned to OSHA for protection. The Supreme Court in
the Chao case examined workplace safety on an unin-
spected drilling barge operating on inland waters in Louisi-
ana. The case involved conflicting jurisdiction between
OSHA and the Coast Guard. A footnote to the decision
addressed the Occupational Safety and Health Act's funda-
mental purpose as being "...to assure so far as possible
every working man and woman in the nation safe and
healthful working conditions."” This is a worthy goal for
both the Coast Guard and OSHA. ['GCMA Report #R-
300, Opinion of the Court, p. 9, footnote 9.]

Changing Roles of OSHA and the Coast Guard

GCMA examined additional mariner concerns that
OSHA regulates for workers in other industries. We found
existing workplace safety regulations do not even come
close to protecting our mariners working on towing vessels.

OSHA and the Coast Guard regulated different areas
that affected formerly uninspected towing vessels, an
interagency Memorandum of Understanding (MOU)®
delineating the duties of each agency. /"Refer to GCMA
Report #R-347 that reproduces the MOU.]

The new “inspected” status of towing vessels places the
burden of enforcing workplace safety for these vessels
squarely on the shoulders of the Coast Guard. However, it
still appears to leave workplace safety of most barges
(except inspected tank barges) in limbo between the Coast
Guard and OSHA.

Since many personnel accidents involve falls from
barges, the lack of effective USCG or OSHA regulation of
workplace safety on barges remains a serious problem for
our mariners and still remains to be addressed.

Unfortunately, for mariners, OSHA coverage of
workplace safety issues was limited to uninspected vessels
working in state waters and did not extend to the outer
continental shelf. Furthermore, OSHA did not have access
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to uninspected towing vessels or dry cargo barges unless
they were alongside a dock or in a shipyard. This was a
significant shortcoming that deprived our mariners of
adequate protection.

GCMA worked on behalf of our mariners with both
agencies to use the existing but cumbersome MOU protect
our mariners working on uninspected towing vessels. Now,
even the MOU that created as many problems for mariners
as it solved, must be rewritten because of the new law
inspecting towing vessels. We can only hope that these
agencies afford greater protection to our mariners.

“Equal Protection” for Our Mariners

GCMA urged the Coast Guard to consider the safety
and welfare of our mariners on the same level as Coast
Guard personnel working on cutters in areas such as safe
potable water, asbestos mitigation, and smoking. As re-
gards work hours, we found that the Coast Guard often
abused their own personnel.”” ./ GCMA Report #R-305,
Revision 1, Betrayed — A Call for Increased Congressional
Oversight of the USCG.]

Through a very large oversight obvious for over 30
years, the Coast Guard never afforded our mariners serving
on towing vessels the basic regulatory protections of safe
and healthful working conditions. They could have stood
up for our mariners, drafted Legislative Change Proposals
on our behalf, but never did so. Although the Supreme
Court decision did not point fingers at either the Coast
Guard or OSHA, it is now clear that the Supreme Court
intended for the future to bring changes by one or both
federal agencies. In the Coast Guard and Maritime
Transportation Act of 2004, Congress placed the burden of
adequately regulating towing vessels on the shoulders of the
Coast Guard rather than OSHA.

‘Workplace Issues on the Outer Continental Shelf

As regards the outer continental shelf (OCS), Congress
specifically tasked the Coast Guard with providing
meaningful workplace regulations for all who work there.
Although the Coast Guard admits it is 20 years late in
developing workplace safety regulations mandated by
Congress, they are still working on an OCS rulemaking
package.”’ /" Docket #USCG-1998-3868, Outer Continent-
al Shelf Activities.]

Several years ago, GCMA posed questions in the
rulemaking docket as to whether the proposed workplace
safety regulations will apply to towing vessels working on
the OCS remained unaddressed. This may clarify the issue
in light of Congress’ ordering the Coast Guard to bring
towing vessels under inspection

GCMA supports the proposed improvements in
workplace safety not only on the outer continental shelf but
in all waters where our mariners serve. It is clear that
"lower-level” mariners on uninspected towing vessels do
not have effective workplace protection in many areas and
that meaningful, effective, and immediate change is
necessary. Among other areas we identify the following in
this report.

o Hearing Protection. (Item #55 below)
o Asbestos Removal. (Item #57 below).
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e Inspect Dry Cargo Barges For Workplace Safety.
(Item #72 below)

THE BOTTOM LINE FOR OUR MARINERS:
Our Mariners Focus on Specific Safety Issues
and Remedies for Inspecting Towing Vessels

In the remainder of this report, we explore the
“regulatory gaps” between existing Coast Guard regulations
that govern inspected and uninspected vessels from the
standpoint of health, safety, and welfare of mariners who
serve on tugs and towboats. In doing so, we assert that our
mariners were shortchanged for the past 30 years by the
absence of enforceable standards governing construction,
maintenance, and operation of towing vessels. In this
paper, we focus primarily on safety issues.

Numbering of these issues is random. For continuity,
we connect numbering from earlier editions. Numbers like
this [+15] or comments like “see Item #72” indicate
consolidation of two or more topics.

Additional information: GCMA prepared a number of
research reports that are available free of charge on our
internet website.

Comparable regulations: Our mariners who work on
towing vessels ask for very little that is “new.” For the
most part, regulations already exist in the Code of Federal
Regulations (CFR) for other classes of inspected vessels of
comparable size and horsepower. Our mariners expect the
Coast Guard to review these regulations and adapt them to
towing vessels.

B 1. COMPREHENSIVE TOWING VESSEL
REGULATIONS.

[Applicable Statutes: 46 U.S. Code 82103; 3305; 3306;
3307, and 83301 as amended by 8415 of the Coast Guard
and Maritime Transportation Act of 2004.]

[Regulation: Add a new requirement to existing 33 CFR
8164.72 requiring copies of the new towing vessel
inspection regulations to be carried aboard the vessel.]

Mariners who work on towing vessels have a right to a
safe workplace. Unfortunately, glaring differences exist
between workplace safety on inspected vessels like small
passenger vessels or offshore supply vessels and on many
towing vessels. These differences result from the fact that
government regulators (e.g., USCG, OSHA, and USPHS)
did not inspect towing vessels for over three decades. The
“regulatory gaps” include inadequate safety regulations and
ineffective enforcement.

These “regulatory gaps” adversely affect the safety,
health, and welfare of thousands of our mariners who work
on towing vessels. The Coast Guard and Maritime
Transportation Act of 2004 offers the first hope for
mariners serving on these vessels in over 30 years.

The Act places workplace safety in the hands of the
Coast Guard. It is no longer caught in the same no man’s
land between the Coast Guard and OSHA where thousands
of “uninspected” and ignored dry cargo barges still remain.
However, our mariners are caught in a dangerous situation
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when Congress allows them to continue to work on an
inspected towing vessel and, at the same time, on
“uninspected” barges.

Even the American Waterways Operators recognizes the
word *“uninspected” is synonymous with “unsafe”
although they are not yet willing to apply the term to
thousands of barges their members own.

Where regulatory deficiencies continue to exist, our
mariners often must work under substandard and even
dangerous conditions.

Congress tasked the Coast Guard with drafting a
comprehensive set of federal regulations to establish
minimum inspection standards for every towing vessel.
These new regulations need to be at least as comprehensive
as the regulations governing other classes of inspected
vessels.

Towing vessel personnel already must comply with
many regulations — but very few of them are “vessel
inspection” regulations.

License exams. The Coast Guard needs to place greater
emphasis on these regulations when approving license
preparation courses and exams. In practice, insufficient
knowledge of these regulations often adversely affects our
mariners after a serious accident occurs.

Comprehensive regulations. For reasons of job
security, towing vessel personnel need access to a
comprehensive set of laws and regulations written in "plain
English™ they can refer to in one location in the Code of
Federal Regulations. Fortunately, “plain English” is now
enshrined in Federal rulemaking procedure. Unfortunately,
many of the federal regulations governing our mariners still
exceed the 12" grade readability level.

The Coast Guard must require (i.e., by regulation) those
Parts of the Code of Federal Regulations that apply to
towing vessels and their operations (as well as Title 46 U.S.
Code) to be carried aboard each towing vessel for mariners
for study, review, and reference.

Regulatory training. Since so few towing vessel
inspection regulations currently exist, when the Coast
Guard promulgates new towing vessel inspection
regulations, each licensed mariner must be instructed in
their contents.

Consider this precedent: When the Coast Guard
promulgated new oil pollution regulations in 1973, they
provided an explanatory pamphlet and an “open-book” test
on the new regulations.

Instead of burdening the Coast Guard and mariners with
such an exercise, we respectfully suggest that each licensed
towing vessel officer (also including each licensed
apprentice mate/steersman as part of his/her apprenticeship)
read the explanatory pamphlet or view a suitable video
presentation. Then require written certification of
completion be sent by mail to the Regional Examination
Center within 90 days after the new regulations are
announced. This would ensure that each licensed towing
vessel officer read the new regulations (or at least
acknowledge that they exist and are binding upon his
vessel).

Companies should be encouraged to supplement this
minimal introduction with formal and informal instruction
in the provisions of the new regulations as they apply
specifically to their vessels.
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The National Maritime Center must prepare
comprehensive questions and answers on the content of the
new regulations and include them in all new towing license
or_endorsement exams immediately after the regulation’s
effective date. This may require amending existing 46 CFR
Table 10.910-2 in Columns 10, 11 & 12 as part of the Final
Rule defining the apprentice mate/steersman written exams.

Additional information on the need to maintain on
board reference material is available in GCMA Report #R-
382, Why Our Mariners Don’t Get the Message on our
internet website.

H 2 & 3. PROFESSIONAL PLANS & PLAN REVIEW
[Applicable Statutes: 46 U.S. Code 82103, 3201, 3205,
3306, 3307, 3703.]

[Comparable regulations: 46 CFR 8176.402 for small
passenger vessels; 46 CFR §126.230 for offshore supply
vessels.

Unlike inspected vessels, many existing towing vessels
often were constructed without the professional knowledge
and guidance of a naval architect and, in many cases, even
without plans. This is in contrast to inspected vessels that
are constructed from plans that undergo “plan review” at
the USCG Marine Safety Center.

Many towing vessels were constructed without
watertight bulkheads as reflected by a number of recent
accident reports of towing vessels sinking in a matter of
seconds rather than minutes — with some sinkings
accompanied by fatalities.

Routine, hurried, or poorly supervised repairs often
breach existing watertight bulkheads on many towing
vessels thereby impairing the vessels’ watertight integrity.
These conditions exist because the vessels were never
required to face annual Coast Guard inspections. One of
the most important aspects of an impartial Coast Guard
inspection is that it safeguards the lives of the
crewmembers working on these vessels.

To help ensure the safety and health of our merchant
mariners, every new towing vessel must undergo inspection
by the Coast Guard during construction. The owner and/or
the naval architect still must provide additional quality
control beyond inspection requirements.

Serious defects may appear at any time in existing
towing vessels that never underwent this process. In
addition, the high number of towing vessels sinking (607),
capsizing (115) and flooding (593) from 1992 through
2004 clearly calls for the Coast Guard to pay much closer
attention to stability, seaworthiness, and operational
considerations of many of the existing vessels that they
should have told Congress years ago. [USCG statistics
were reproduced in GCMA Newsletter #28, p.8.]

Now that these vessels are coming under inspection, the
Coast Guard must oversee their stability and seaworthiness
to protect the mariners who sail on them. Defects, shoddy
construction, and shortcuts in vessel construction and repair
exist because vessel owners were not required to meet
rigorous inspection standards.

The treatment of our injured and disabled mariners has
become a national scandal. The Coast Guard has
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understood for years that the idea of building towing
vessels in a back yard without plans, dumping it in the
water, and putting it to work must give way to more
professional standards.

As with other classes of inspected vessels, the Coast
Guard or a recognized classification society must monitor
construction or major reconstruction of every towing vessel.
New regulations must require all existing towing vessels to
be thoroughly surveyed, audited, and inspected during the
initial inspection process. The Coast Guard must address
every major safety concern before issuing an initial
Certificate of Inspection.

B 4. TOWING VESSEL STABILITY AND TESTS.
[Applicable Statutes: 46 U.S. Code §2103, 3306, 3703.]
[Comparable regulations: 46 CFR §131.930 for OSVs;
46 CFR Part 179, Subdivision Damage Stability, and
Watertight Integrity, and 46 CFR §174.140 already exist.
These regulations should be considered in light of the
“plain wording” that appears in 46 CFR Part 28, Subpart E
for uninspected fishing vessels. The applicability of 46
CFR Part 174, Subpart E, Special Rules Pertaining to
Tugboats and Towboats, and must be expanded to apply to
all towing vessels, not just those few large towing vessels
inspected under Subchapter I. Regulations must be crafted
to specifically to apply to towing vessels.]

Unlike inspected vessels, many uninspected towing
vessels had no regulations that required stability testing and
did not have to meet the rigorous stability requirements of
inspected vessels. Towing vessel owners added raised
pilothouses, heavy deck machinery, and made other major
structural conversions at will. There was no requirement to
have a naval architect perform a basic stability review.
Consequently, the Coast Guard must oversee stability
testing on many towing vessels before issuing them an
initial Certificate of Inspection. The Coast Guard must do
this to protect the safety of the crew before allowing these
vessels to continue in service.

Unlike other vessel problems, stability problems are
invisible to mariner — especially to those untrained in
stability issues. The Coast Guard encountered this problem
in dealing with the uninspected fishing industry vessels in
the 1980s and 1990s. However, they never applied this
knowledge to uninspected towing vessels.

Judging by the shocking statistics on capsizing, sinking,
and flooding only recently revealed and cited above, the
Coast Guard needs to pay close attention to towing vessel
stability at the time of their initial inspection.

Unlike inspected vessels, the Coast Guard was not
required to and did not issue a stability letter, stability
booklet or other stability advice to guide most towing
vessel officers. Our mariners safety requires that this must
be included in any new set of regulations.

In light of the numerous incidents of towing vessels,
flooding, capsizing, and sinking, GCMA requested the
Coast Guard to evaluate the raw data they provided on
sinking, flooding, and capsizing and make it available to the
public for full consideration in the towing vessel-inspection
rulemaking docket.

15

On an uninspected towing vessel, a crane, a rescue boat
davit, an elevated pilothouse, or a heavy towing winch may
be installed and other significant structural changes may be
initiated and heavy machinery placed in operation without
calculating (or even understanding) the effects on
undamaged vessel stability to say nothing of vessel stability
in a damaged condition. There is no assurance that a person
suitably trained in wvessel stability will operate this
equipment. This leads to situations where licensed officers
may not recognize and evaluate stability issues on the
towing vessel and, thereby place their crew and vessel at
risk.

We are aware of a several accidents where the tugboat’s
master did not recognize or question the stability of the
tows he was required to move. In both cases, the unstable
tow overturned and in one of the cases with fatalities.

H 5. ROUTE AND SEAWORTHINESS CONCERNS
[Applicable Statutes: 46 U.S. Code 82103, 3205, 3306,
3307.]

[Comparable Regulations: 46 CFR §176.110; 46 CFR
§126.220.]

The Certificate of Inspection of an inspected vessel lists
the routes that any inspected vessel may operate on as well
as any other restrictions regarding the conditions under
which the vessel may operate.

As “uninspected” vessels, towing vessels never were
restricted by limiting the routes where they could operate
safely. This shortcoming often placed the crews of these
vessels in peril.

Towing companies frequently dispatch their vessels on
assignments that clearly exceed their capabilities. One
outstanding example was the dispatch® and subsequent
allision of the wunderpowered towing vessel M/V
BROWNWATER V that was unable to control its tow and
took down the Queen Isabella Causeway Bridge near Port
Isabel Texas in 2001 with 8 fatalities. This places not only
our mariners but also members of the public at risk. Our
mariners expect new Coast Guard inspection procedures to
control this problem. /" e.g., management shortcomings.]

Until the requirement that towing vessels undergo
inspection, many marginally seaworthy vessels can
continue to operate on any route without adequate
professional consideration of the wvessel's capability or
seaworthiness for that route.

In the towing industry, business decisions rather than
sufficient concern for crew safety, often dictate vessel
assignments. Blaming the vessel’s master for a resulting
accident often unfairly targets the master who is obliged to
carry out his employer’s instructions as an “employee at
will.”

The fact that a licensed officer could lose his job if he
does not do as his employer orders him to do often becomes
a mariner’s overriding consideration because of the
leverage of his paycheck upon him and his family.

The Coast Guard’s existing administrative law system
often fails to balance the employer’s and the mariner’s
responsibilities to follow the law. It is much easier, less
time consuming and involves less legal talent to punish the
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mariner in an administrative hearing than to attempt to
punish the employer with a civil penalty.

Action: Assign routes based upon safety evaluations by
professional mariners, naval architects, and classification
societies.

H 6 & 7. UPDATE MANNING REGULATIONS.

[Applicable Statutes: 46 U.S.C. §2101, 2103, 3306, 3703,

8101, 8104, 8301, 8304, 8502, 8503, 8701, 8702, 8904,

8905(b), 8906, 9102. Refer to Item #74 for discussion of

46 U.S. Code §8905(b)]

[Regulatory Action Requested: 46 CFR Part 15, Manning

Requirements: Subparts C & D must replace Subpart E for

Towing Vessels]

Archaic Terminology: Nothing points more directly to
a need to overhaul outdated regulations than the archaic
terms in 46 CFR Part 15 that still govern the “hours of ser-
vice” for crewmembers on towing vessels. These terms are
coal passer, fireman, watertender, etc., that vanished with
steam towing vessels over fifty years ago. Manning and/or
watchstanding regulations for towing vessels need to be
updated, and our mariners need to be as fully involved in
the process as management.

The Certificate of Inspection. The Coast Guard never
issued Certificates of Inspection (COI) to “uninspected”
towing vessels in domestic service.

In international service, a COIl is a “Safe Manning
Document” and issued by the Coast Guard to U.S.-flag ves-
sels. This document clearly and unequivocally spells out
the size of the crew the vessel must carry and the qualifica-
tions individual crewmembers must hold. When a towing
vessel is on an international voyage, the Coast Guard must
now issue a “Certificate of Safe Manning” to comply with
Annex 2 of IMO Resolution A.481(XI1).

All towing vessels, even those in domestic service, will
now have a Certificate of Inspection to clarify both the ves-
sel’s hours-of-operation as well as the size of the crew and
the qualifications of each crewmember.

The manning and/or watchstanding regulations in 46
CFR Part 15, Subpart E (Manning Requirements-
Uninspected Vessels) were extremely difficult to read,
comprehend, and apply to individual towing vessels and,
consequently were frequently abused to the clear detriment
of our mariners. They are a symbol of past abuses and are
best forgotten!

With towing vessels changing from the OLD “unin-
spected” to the NEW “inspected” status, this ought to result
in a change from the applicability of Subpart E (Manning
Requirements — Uninspected vessels) to the applicability of
Subparts C (Manning Requirements — All Vessels) and
Subpart D (Manning Requirements — Inspected Vessels).
Many of these changes will depend upon how Coast Guard
rulemakers interpret the changes in the manning regula-
tions. Therefore, we must point out that:

1) The OLD manning regulations differed markedly from
Coast Guard policies governing other classes of compa-
rably sized commercial vessels since they often required
fewer licensed officers and led to manning abuses.
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2) The manning regulations have a manning “breakpoint” at
100 gross tons that was often violated and seldom en-
forced.

The OLD manning regulations, especially 46 CFR

815.705(d) as interpreted by the Coast Guard, allowed

discrimination against licensed towing vessel officers

by allowing them to be assigned by “two watch system”
standards regardless of the length of the voyage.

4) The OLD manning regulations showed that the Coast
Guard had either very little first-hand information or lit-
tle interest about manning commercial vessels.

Through its present policy of “partnering” with towing
industry management, the Coast Guard depends on man-
agement and trade associations whose principal concerns
center around reducing crew costs rather than assuring
mariner safety. The undermanning that results leads to nu-
merous work-hour abuses since the vessel’s unlicensed
crewmembers are not limited in the number of hours they
may work — at least in inland waters.

We find particularly egregious that the American Wa-
terways Operators’ “Responsible Carrier Program” contin-
ues to advocate that “All other crewmembers'” permitted to
work no more than 15 hours in any 24-hour period or more
than 42 hours in a 72-hour period, except in an emergency.”
This leads to an abusive 99 to 105-hour workweek that rep-
resents “Third World” working conditions. [/ i.e., other
than licensed officers limited to 12-hours per day.]

Our mariners also find the “call watch” system as it
applies to both deck and engineroom personnel is an egre-
gious and intolerable practice that the new towing vessel
regulations have an opportunity to eliminate. It is no won-
der why there is such a shortage of available candidates for
jobs on towing vessels. This practice is particularly egre-
gious in respect to those deck and engine crewmembers
assigned to a “call watch.”

Since unions do not represent a vast majority of tug-
and towboatmen, they cannot engage in collective bargain-
ing with their employers to obtain services of additional
crewmembers when faced with an overwhelming workload.
This means that mariners lack any effective and meaningful
appeal route to seek to increase the crew size if the job de-
mands more help to the point where life and limb may be at
risk.

New manning requirements go hand-in-hand with tow-
ing vessel inspection. Mariners need adequate manning
standards including trained engineers and cooks trained and
certified in sanitation and safe food handling (FH).

Additional information on this topic is available in
these GCMA Reports on our internet website:

o Report #R-375, Crew Endurance: The Call-Watch
Cover-up.

o Report #R-395, Revision 1, Safe Potable Water and
Food Service for Commercial Vessels of Less Than
1,600 Gross Register Tons: An Appeal to Congress.

o Report #R-369, 12-hour Rule Violations: The Winkler
Case.

e Report #R-370, 12-hour Rule Violations: The Verret
Case.

e Report #R-308, 12-hour Rule Violations: The Lake
Washington SR-520 Bridge Allision and Report #R-
406, Coast Guard Assesses Civil Penalty Against
Company for Violating 12-Hour Rule.

3)
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e Report #R-412, Towboat Engineer’s Death Points to
Need for Changes in the Law.

H 8. ACCOMMODATION SPACES. (Also see Item #34)
[Applicable Statutes: 46 U.S. Code §2103, 3306; 11101.]
[Comparable Regulations: 46 CFR §177.700; 46 CFR
Part 126, Subpart B.]

On towing wvessels, new regulations must define
accommodation spaces.” At the minimum, they must
include dining areas, lounges and recreation spaces, wash
rooms, toilet spaces, and sleeping quarters. /' Consider the
definition at 46 CFR 125.160]

Considering the sorry state of many existing towing
vessels, especially older vessels, and the fact that towing
vessels never were subject to inspection, the regulations for
comparable vessels are simply inadequate.

Consequently, prescriptive regulations such as those at
46 CFR Part 126 Subpart B, Particular Construction and
Arrangement, are reasonable standards that apply to other
“lower-level” American merchant mariners and should be
available to our mariners. There are also comparable
Canadian standards”’ to consider for inclusion in new
requlations. /"'Refer to GCMA Report #R-387.]

Towing vessels have no regulations governing the size
and specifications of the accommodation spaces for the
crew. New towing vessel regulations must address these
specific issues among others. The Coast Guard either must
have or seek the authority to apply them accommodation
standards to existing vessels with deficient, unsanitary, or
otherwise substandard crew quarters:

e Two means of escape from each accommodation
space. (See Item #21, below)

e Ergonomics, including clear headroom and adequate
floor area in sleeping spaces excluding floor areas too
narrow or confined for a person to stand in.

o Furnishings including lockers with hasps for padlocks
to safeguard personal possessions.

e Accommodation spaces may not be used for storage
other than personal gear of its seamen.

o Safety includes adequate fire protection. [Example,
on one towing vessel, combustible paints and thinners
were stored in a wooden closet in a narrow corridor
adjacent to the master’s and the pilot’s stateroom. A
fire in that closet would block egress from those
rooms with no outer route to exit to safety available]

e Smoke alarms to protect all accommodation spaces.
(See Item #34, below).

o Carry or install carbon monoxide alarms for crew pro-
tection against Carbon Monoxide poisoning. On
many occasions, towing vessels must wait with their
engines running and with the wind blowing exhaust
smoke into the pilothouse and/or room-type air condi-
tioners and air-handling units. This is an unhealthy
and potentially lethal situation. Officers should be
alert to this danger and have ready access to operable
meters that warn of the threat of carbon monoxide poi-
soning.

o Heat or flame detector in galley with range hood ex-
tinguishing system.
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o .Fire resistant, asbestos-free deck, paneling, and over-
head coverings.

e Heating, Ventilation, and Air Conditioning (HVAC)
whose minimal operating conditions are specified.

e Means to control of excessive external noise in ac-
commodations to improve sleep quality and ensure
that it is uninterrupted.

e Sanitary, vermin-proof, and rustproof construction
throughout.

o Minimum illumination of living spaces with control of
light for off duty sleeping and reading.

e Sanitary construction of toilet spaces that are capable
of containing liquid overflows and dispersing odors.

o Gastight bulkheads to protect accommodation spaces
from engineroom fumes.

e Insulation adequate to protect mariners from conden-
sation on bulkheads and from external heat and cold.

e Specify minimum size of bunks, limit stacking of
bunks to two bunks, provide ladders, steps, and hand-
holds to upper bunks, and require lee rails for vessels
used on waters other than rivers.

o Specify adequate seating for crewmembers in sleeping
room.

o Sleeping curtains fitted to each bunk where more than
ONe person occupies a room.

o Crew rooms limited to 4 persons.

o Weathertight construction of living spaces.

e Sanitary inspections for vermin and hygiene must be
formally addressed in federal regulations as they have
been for other commercial vessels.

H 9. SANITARY INSPECTION. (Also see Item #52).
[Applicable Statutes: 46 U.S. Code 82103, 3205, 3306,
3307, 3308.]

[Comparable regulations: 46 CFR 8§131.515; 46 CFR
8176.818.]

In addition to an inspection before receiving its initial
Certificate of Inspection, 46 U.S. Code 83308 requires the
inspection of “...crewmember accommodations on each
vessel subject to inspection at least once a month or when
the vessel enters United States ports to ensure that the
accommodations are — (A) of the size required by law and
regulation (See Item #8, above); (B) properly ventilated and
in a clean and sanitary condition; and (C) equipped with
proper plumbing and mechanical appliances required by
law and regulations, and the appliances are in good working
condition.”

The intent of Congress to protect our mariners appears
to be quite clear. However, our experience and reports
from mariners indicate that the Coast Guard interpreted this
statute and 46 U.S. Code 83307 strictly and never applied
these statutes to “uninspected” towing vessels. Nor did
they ever seek authority to do so in the past 35 years!

The existing Responsible Carrier Program only “audits”
a small percentage of vessels each year that means that
unsanitary conditions can exist for years on certain vessels
without correction. We have examples of where this took
place.

This relegated many of our mariners, especially on older
and smaller towing vessels, to live in filthy and squalid
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conditions. In addition, health, sanitation, and personal
hygiene are not a significant part of any USCG license
exam course.

The Coast Guard requires a sanitary inspection for “T-
Boats “at each inspection for certification and at every other
vessel inspection, quarters, toilet and washing spaces,
galleys, serving pantries, lockers, and similar spaces may be
examined to determine that they are serviceable and in a
sanitary condition.” This is an annual not a monthly exam.

Our mariners expect the Coast Guard to remedy these
shortcomings in the new towing vessel inspection
regulations by requiring substandard vessels to upgrade
vessel sanitation to the same level as required on all
inspected vessels. Since monthly Coast Guard inspections
are unlikely, masters of towing vessels should be instructed
and furnished checklists including USCG-approved
guidelines to make periodic sanitary inspections of the
vessel.

Crewmembers should be allowed and encouraged to
report violations to their employer, and if not attended to
promptly, to the OCMI. Signed and dated checklists should
be retained on board for one year.

In this regard, it is useful to note that the Canada Ship-
ping Act, Towboat Crew Accommodation Regulations con-
tains requirements worthy of application to American-flag
towing vessels:

“46. (1) The owner of a ship shall require the master, or
any officer appointed by the master for the purpose, to in-
spect every part of the crew accommodation at intervals not
exceeding 30 days.

(2) Subject to subsection (3), the owner of a ship shall en-
sure that the master causes to be entered in the ship's offi-
cial logbook a record of

(a) The time and date of every inspection made in accor-
dance with subsection (1);

(b) The name of the person making the inspection; and

(c) Particulars of any respect in which the crew accommo-
dation or any part thereof was found not to comply with the
requirements of these regulations and the action taken to
remedy such non-compliance.

(3) In the case of a ship for which an official log is not re-
quired by the Act, the owner of the ship shall ensure that
the master signs a statement each time the ship is inspected
in accordance with subsection (1), to the effect that the ship
has been inspected and the statement shall

(@) Include the details required to be entered in a log book
by subsection (2); and

(b) Be retained with the ship's official papers.

“48. The Minister of Transport may designate as an in-
spector any person in the Public Service of Canada who, in
his opinion, is qualified to be so designated.

“49. (1) An inspector may at any reasonable time go on
board and inspect any ship where he has reason to believe
that any provision of these Regulations has been contra-
vened.

(2) Where

(a) A member of the crew of a ship complains to an inspec-
tor that a contravention of these Regulations has taken place
on that ship, or

(b) An officer of an organization that represents owners of
or_persons employed on ships complains to an inspector
that a contravention of these Regulations has taken place on
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any ship, an inspector shall investigate the circumstances
giving rise to the complaint.

(3) Every complaint referred to in subsection (2) shall,
where required by an inspector, be in writing and signed by
the person making the complaint.

(4) Where an investigation is made pursuant to this section,
any person in possession of a ship's logbook shall, when
requested to do so by an inspector, produce that log book,
furnish a true copy of any entry therein and produce any
other document in his possession relating to the ship.

(5) No person shall obstruct or hinder an inspector in the
carrying out of his duties or functions under these Regula-
tions.

(6) The owner of any ship boarded pursuant to subsection
(1) and every person found on board the ship shall give an
inspector all reasonable assistance in his power to enable
the inspector to carry out his duties and functions under
these Regulations and shall furnish the inspector with such
information as he may reasonably require.

We received reports of Coast Guard boarding parties
boarding towing vessels and asking crewmembers how they
could endure living in such filthy conditions — without the
authority (or concern) to make them improve the observed
unsanitary and/or unsafe conditions.

The Coast Guard enforces basic sanitation policies on
their own cutters. We ask: Why are there two standards —
one for our government employees supported by our
taxpayers and another, inferior system, for our mariners
who are taxpayers?

If the Coast Guard finally requires a Safety
Management System for towing wvessels, the existing
statutes require adequate sanitation policies to safeguard
our mariners’ health in the workplace. We expect these
statutes to be enforced.

H 10. SURVIVAL CRAFT (Consolidates Items #35 & 36)
[Applicable Statutes: 46 U.S. Code §2104, 3306.]
[Comparable regulations: 46 CFR §133.105 thru 8133.75;
46 CFR §160.151-35 thru §160.151-57; 46 CFR §175.400;
46 CFR Part180, Subpart E.]

Unlike inspected vessels, “uninspected” towing vessels
were not required to carry any survival craft, only life
jackets and ring life buoys. However, 8415 of the Coast
Guard and Maritime Transportation Act of 2004 changed
the status of towing vessels from *“uninspected” to
“inspected.”

In the past, providing and maintaining survival craft on
a towing vessel took place on a voluntary basis. Many
towing companies still provide no survival craft on their
vessels. To cite only one example, in the 1993 sinking of
the tug THOMAS HEBERT 35-miles off the New Jersey
Coast, it was only the availability of a voluntarily installed
inflatable life raft saved the life of the master and the mate
in 40°F water in late winter. It is also fortunate that the
inflatable liferaft was in serviceable condition because no
regulation required (and still does not require) voluntarily
installed inflatable life rafts to be serviced annually.

Our mariners expect the new towing vessel regulations
to require each inflatable life raft and inflatable buoyant
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apparatus to be unpacked and professionally checked by an
approved service facility once a year to prove that it is in
good working order.

On the tug THOMAS HEBERT, neither the officers nor
the crew were trained to use the liferaft. They made some
errors that could have been life-threatening, but they
survived because of a timely rescue. However, lifesaving
drills still are not required on most towing vessels by
current Coast Guard regulations.

The Coast Guard previously claimed to “lack the
authority” to require survival craft to be carried on
uninspected towing wvessels, or to require adequate
inspection and maintenance of voluntarily provided survival
craft, or to require training in their use and deployment.
This was a travesty against our mariners. However, it was
symbolic of over 30 years of regulatory neglect towing
vessels received from the Coast Guard between 1972 and
2005

The Gulf Coast Mariners Association expresses its
unequivocal disgust with senior Coast Guard officials
supervising the Towing Safety Advisory Committee
(TSAC) as well as with TSAC itself for never bringing this
matter to the attention of Congress and requesting the
requisite authority to protect our mariners when we first
brought this matter to their attention five years ago.

Our mariners expect that new towing vessel inspection
regulations will require each towing vessel, regardless of
route, to have at least one Coast Guard-approved survival
craft capable of holding every crewmember on the vessel.

In addition, and respecting the views of the National
Transportation Safety Board (NTSB) as repeatedly
expressed for comparably sized commercial vessels, this
survival craft must be able to support all members of the
crew out of the water (to avoid hypothermia, shark attack,
snake bite, etc.) until help arrives.

We point out that traditional life floats and buoyant
apparatus are not suitable lifesaving appliances because
they require survivors to remain in the water and subject to
hypothermia since no seawater temperature provides the
heat equivalent to a person’s body temperature of 98.6°F.

GCMA sent the following resolution to TSAC in 2000
(that was ignored) and then petitioned Congress when we
were unable to make any progress in dealing with the Coast
Guard on this issue.

RESOLUTION

GCMA offers this resolution to urge requirements for
survival craft for uninspected towing vessels:

WHEREAS our Association's membership contains many
members who work on uninspected towing vessels serving
on river, inland, near-coastal and ocean routes in all cli-
mates and weather conditions...

WHEREAS our Association's overriding concern is for the
safety, protection, and welfare of all licensed and unli-
censed crewmembers serving on these vessels...

WHEREAS existing Coast Guard regulations fail to pro-
vide approximately 32,000 crewmembers® serving on ap-
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proximately 5,200 uninspected towing vessels” with any
type of survival craft for use in an emergency similar to the
craft required on inspected commercial vessels of compara-
ble size, tonnage, or horsepower...

WHEREAS certain survival craft allowed on commercial
vessels of comparable size, tonnage or horsepower also fail
to provide the out-of-water survival craft recommended by
National Transportation Safety Board™...

WHEREAS statistical research presented by the Coast
Guard for regulatory purposes shows that American society
is willing to pay $2,700,000” to save just one life. Never-
theless, the Coast Guard has failed to offer a meaningful
regulatory initiative for almost thirty years that would pro-
tect mariners on uninspected towing vessels by providing
adequate and seaworthy out-of-water survival craft with
suitable capacity and capable of protecting the entire crew
from hypothermia and/or drowning...

THEREFORE BE IT RESOLVED THAT THE GULF
COAST MARINERS ASSOCIATION petitions the United
States Congress to require suitable survival craft by statute
for all uninspected towing vessels that prevents immersion
in the water of all crewmembers on board the vessel and
that satisfies the National Transportation Safety Board's
safety recommendations.

[VExcludes new “inflatable” buozyant apparatus which
provide out-of-water. protection. “CGD 94-041, 59 FR
53756, Oct. 26, 1994 et al. as updated in 1995 by DOT.
& Towing Vessel Occupational Safety Study, Planning Staff,
Office of Marine Safety, Security and Environmental
Protection, June 1994, p4, §IV, 2a. “NTSB recommen-
dations #M-86-61 and #M-94-26.]

We categorically reject any survival craft that requires a
crewmember to enter and remain in the water awaiting
rescues for every reason cited by the NTSB in the 1985
M/V PILGRIM BELLE accident, NTSB/MAR-86/08.

Additional information: Refer to these GCMA Reports
on our internet website:

o GCMA Report #R-390, Loss of the Tug THOMAS
HEBERT off New Jersey Coast with Loss of Life Fails
to Bring Needed Changes.

o GCMA Report #R-354, Revision 1, Lifesaving Issues
for Lower Level Mariners, A Direct Appeal to Congress.

o GCMA Report #R-386 is a “Comparative Report”
commissioned by Transport Canada that found one area
of “major differences between the two countries’ regu-
lations for towboats...” included “Lifesaving Equip-
ment...Life rafts and additional lifejackets are required
only on Canadian towboats. Additionally, on the larger
representative towboat an emergency vessel is required
on the Canadian vessel but not in the U.S.”

B 11. TOWING VESSELS ON INTERNATIONAL
VOYAGES
[Applicable Statutes: 46 U.S. Code §2103; 3205; 3306;
3307.]

Our mariners expect that new vessel inspection
regulations will ensure that any towing wvessel will be
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properly designed, equipped, adequately manned for towing
service, and inspected before it leaves port on any
international voyage.

Towing vessels often engage in international voyages
and openly display the laxity of the U.S. regulations that
govern these vessels to foreign port state officials. For
example, dilapidated OSVs™ no longer fit for inspected
oilfield service surrendered their Certificates of Inspection
and then operated as towing vessels to the detriment of the
safety of their crewmembers. /Example: Refer to M/V
Adele Candies and barge American Gulf Il - GCMA major
case file]

N 12. MAN
DRILLS
[Applicable Statutes: 46 U.S. Code §2104; 3306.]
[Comparable regulations: 46 CFR §185.520; 46 CFR
§185.524; 46 CFR Part 131, Subpart E, Tests, Drills and

Inspections.]

The Coast Guard did not require that fire drills be held
on towing vessels until January 19, 2000 following the
SCANDIA-NORTH CAPE accident.

Unlike inspected vessels, existing regulations still do
not require towing vessels to conduct "man overboard" or
"abandon ship™ drills and instruction notwithstanding the
frequent fires and documented cases of mariners falling
overboard both from towing vessels and the (mostly)
uninspected barges they tow.

In the absence of a safe manning document on inspected
towing vessels requiring a minimal number of
crewmembers, there is no assurance that a towing vessel
manned with only two crewmembers (i.e., a master and a
deckhand) is properly equipped” to recover the deckhand
if that person falls overboard. This is an unaddressed but
serious safety issue especially for fleet boats whose owners
elect to operate with only a two-man crew working in
swiftly flowing river waters. ["/Refer to Items #77, 78, &
79 below.]

In 1996 the USCG and AWO jointly released a report
on deck crew safety” that found “...of the 106 fatalities not
resulting from vessel casualties, some 83% resulted from
crewmembers falling overboard from a boat or barge...with
deck crewmembers under the age of 25 incurring the highest
fatality rate of any other age category.”

“The QAT’s analysis revealed that falls overboard
resulting in fatality tend to occur in roughly equal numbers
from barges and towing vessels; generally during clear
weather; at any time day or night; while the wvessel is
underway; and during the performance of routine tasks, such
as line handling, deck maintenance, or moving on the
vessel.” ["Report on the Coast Guard - AWO Quality Action
Team on Towing Vessel Crew Fatalities, Dec. 30, 1996,
GCMA File #4-424.]

While the report exhaustively studied the fatality records
to determine the cause for these accidents, it is remarkable
that it never resulted action to develop regulations to conduct
realistic drills and provide suitable equipment to recover the
mariners that fell overboard. It is clear that fatalities from
falls overboard has not been satisfactorily addressed by

OVERBOARD & ABANDON SHIP
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corporate management, the Responsible Carrier Program, or
the Coast Guard to the clear detriment of our lower-level
mariners — primarily deckhands.

Although the Coast Guard and industry management
overlooked these regulatory shortcomings, our Association
works to protect all lower-level mariners and is unwilling to
let this issue slide without adequate rulemaking to require
training and realistic and practical man overboard drills on
every towing vessel.

Hl 13. REPAIRS AND ALTERATIONS
[Applicable Statutes: 46 U.S. Code §2103; 3205; 3306;
3307.]

[Comparable regulations: 46 CFR Part 176, Subpart G,
Repairs and Alterations; 46 CFR 8126.150; 46 CFR
§126.160.]

On towing vessels the Coast Guard did not routinely
check the quality, adequacy and completeness of repairs
made following accidents, fires, groundings or sinkings.
These repairs were seldom subject to review or approval by
a Coast Guard inspector before the vessel returns to service.
As a result, our mariners were often obliged to sail on
unsafe and unseaworthy vessels.

We want to make the point that unless a gualified third
party checks all necessary repairs, the vessel’s crew may be
placed at risk of injury or death.

The environment also may be at risk of pollution. On
inland waters, the health of the public is put at risk by
contamination of public drinking water supplies by
petroleum and chemical products spilled or pumped from
towboats and barges. The danger also comes from raw,
untreated sewage, and dirty bilge water that is still
discharged into our waterways by towing vessels with
inadequate or inoperable Marine Sanitation Devices that do
not comply with 33 CFR Part 159.

Finally, public and private waterways infrastructure is
placed at risk when a towing vessel sinks, runs aground,
loses control of its tow or attempts to traverse a
government-maintained river channel in extreme low water
conditions.

14. UNSAFE MOVEMENT OF DAMAGED VESSEL
[Applicable Statutes: 46 U.S. Code §3205;3306; 3307.]
[Comparable regulations: 46 CFR §176.202; 46 CFR
§126.120.]

Action: New towing vessel regulations must require the
same “permission to proceed” that other classes of
inspected vessels must comply with.

Damaged “uninspected” towing vessel never required
Coast Guard “permission to proceed to another port for
repairs” (CG-948) after an accident. Unsafe movements
could result in sinking, damage to the environment, channel
blockage, or further development of other unsafe
conditions. It is only reasonable for the Coast Guard to
have sufficient control of the nation’s waterways to to
prevent unsafe vessel movements that could block major
channels or result in pollution.
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