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Issue “L” – Improve "Whistleblower Protection" for Merchant Mariners 

 
[Comment on proposed Congressional Action.  Our Association appreciates the proposed reforms contained 
in H.R. 2652, Sec. 11, 3619, Section 811 (111th Congress) Protection Against Discrimination(1) that would 
process future complaints using the methodology found in 49 U.S. Code §31105 and §42121.]  [(1)Pending 
legislation filed as our Report #R-203-B, #R-203-E.] 
 
Existing 46 U.S. Code §2114 reads as follows: 
 
46 U.S. Code §2114. Protection of seamen against discrimination 
(a)  
(1) A person may not discharge or in any manner discriminate against a seaman because—  
(A) the seaman in good faith has reported or is about to report to the Coast Guard or other appropriate Federal 
agency or department that the seaman believes that a violation of a maritime safety law or regulation 
prescribed under that law or regulation has occurred; or  
(B) the seaman has refused to perform duties ordered by the seaman’s employer because the seaman has a 
reasonable apprehension or expectation that performing such duties would result in serious injury to the 
seaman, other seamen, or the public.  
(2) The circumstances causing a seaman’s apprehension of serious injury under paragraph (1)(B) must be of 
such a nature that a reasonable person, under similar circumstances, would conclude that there is a real danger 
of an injury or serious impairment of health resulting from the performance of duties as ordered by the 
seaman’s employer.  
(3) To qualify for protection against the seaman’s employer under paragraph (1)(B), the employee must have 
sought from the employer, and been unable to obtain, correction of the unsafe condition.  
(b) A seaman discharged or otherwise discriminated against in violation of this section may bring an action in 
an appropriate district court of the United States. In that action, the court may order any appropriate relief, 
including—  
(1) restraining violations of this section;  
(2) reinstatement to the seaman’s former position with back pay;  
(3) an award of costs and reasonable attorney’s fees to a prevailing plaintiff not exceeding $1,000; and  
(4) an award of costs and reasonable attorney’s fees to a prevailing employer not exceeding $1,000 if the court 
finds that a complaint filed under this section is frivolous or has been brought in bad faith.  
 
 If the Bill survives the legislative process without amendment, the new provisions of 46 U.S. Code §2114 
might look something like this: 
 
H.R. 3619, SEC. 811. PROTECTION AGAINST DISCRIMINATION. 
(a) In General- Section 2114 of title 46, United States Code, is amended-- 
(1) in subsection (a)(1)(A), by striking `or' after the semicolon; 
(2) in subsection (a)(1)(B), by striking the period at the end and inserting a semicolon; 
(3) by adding at the end of subsection (a)(1) the following new subparagraphs: 
`(C) the seaman testified in a proceeding brought to enforce a maritime safety law or regulation prescribed under that law; 
`(D) the seaman notified, or attempted to notify, the vessel owner or the Secretary of a work-related personal injury or work-
related illness of a seaman; 
`(E) the seaman cooperated with a safety investigation by the Secretary or the National Transportation Safety Board; 
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`(F) the seaman furnished information to the Secretary, the National Transportation Safety Board, or any other public official as 
to the facts relating to any marine casualty resulting in injury or death to an individual or damage to property occurring in 
connection with vessel transportation; or 
`(G) the seaman accurately reported hours of duty under this part.'; and 
(4) by amending subsection (b) to read as follows: 
`(b) A seaman alleging discharge or discrimination in violation of subsection (a) of this section, or another person at the 
seaman's request, may file a complaint with respect to such allegation in the same manner as a complaint may be filed 
under subsection (b) of section 31105 of title 49. Such complaint shall be subject to the procedures, requirements, and rights 
described in that section, including with respect to the right to file an objection, the right of a person to file for a petition for review 
under subsection (c) of that section, and the requirement to bring a civil action under subsection (d) of that section.'. 
(b) Existing Actions- This section shall not affect the application of section 2114(b) of title 46, United States Code, as in effect 
before the date of enactment of this Act, to an action filed under that section before that date. 
 
[As mentioned in the preceding text.] 
49 U.S. Code §31105. Employee protections 
(a) Prohibitions.—  
(1) A person may not discharge an employee, or discipline or discriminate against an employee regarding pay, terms, or 
privileges of employment, because—  
(A)  
(i) the employee, or another person at the employee’s request, has filed a complaint or begun a proceeding related to a violation 
of a commercial motor vehicle safety or security regulation, standard, or order, or has testified or will testify in such a 
proceeding; or  
(ii) the person perceives that the employee has filed or is about to file a complaint or has begun or is about to begin a 
proceeding related to a violation of a commercial motor vehicle safety or security regulation, standard, or order;  
(B) the employee refuses to operate a vehicle because—  
(i) the operation violates a regulation, standard, or order of the United States related to commercial motor vehicle safety, health, 
or security; or  
(ii) the employee has a reasonable apprehension of serious injury to the employee or the public because of the vehicle’s 
hazardous safety or security condition;  
(C) the employee accurately reports hours on duty pursuant to chapter 315;  
(D) the employee cooperates, or the person perceives that the employee is about to cooperate, with a safety or security 
investigation by the Secretary of Transportation, the Secretary of Homeland Security, or the National Transportation Safety 
Board; or  
(E) the employee furnishes, or the person perceives that the employee is or is about to furnish, information to the Secretary of 
Transportation, the Secretary of Homeland Security, the National Transportation Safety Board, or any Federal, State, or local 
regulatory or law enforcement agency as to the facts relating to any accident or incident resulting in injury or death to an 
individual or damage to property occurring in connection with commercial motor vehicle transportation.  
(2) Under paragraph (1)(B)(ii) of this subsection, an employee’s apprehension of serious injury is reasonable only if a 
reasonable individual in the circumstances then confronting the employee would conclude that the hazardous safety or security 
condition establishes a real danger of accident, injury, or serious impairment to health. To qualify for protection, the employee 
must have sought from the employer, and been unable to obtain, correction of the hazardous safety or security condition.  
(b) Filing Complaints and Procedures.—  
(1) An employee alleging discharge, discipline, or discrimination in violation of subsection (a) of this section, or another person 
at the employee’s request, may file a complaint with the Secretary of Labor not later than 180 days after the alleged violation 
occurred. All complaints initiated under this section shall be governed by the legal burdens of proof set forth in section 42121 
(b). On receiving the complaint, the Secretary of Labor shall notify, in writing, the person alleged to have committed the 
violation of the filing of the complaint.  
(2)  
(A) Not later than 60 days after receiving a complaint, the Secretary of Labor shall conduct an investigation, decide whether it 
is reasonable to believe the complaint has merit, and notify, in writing, the complainant and the person alleged to have 
committed the violation of the findings. If the Secretary of Labor decides it is reasonable to believe a violation occurred, the 
Secretary of Labor shall include with the decision findings and a preliminary order for the relief provided under paragraph (3) of 
this subsection.  
(B) Not later than 30 days after the notice under subparagraph (A) of this paragraph, the complainant and the person alleged to 
have committed the violation may file objections to the findings or preliminary order, or both, and request a hearing on the 
record. The filing of objections does not stay a reinstatement ordered in the preliminary order. If a hearing is not requested within 
the 30 days, the preliminary order is final and not subject to judicial review.  
(C) A hearing shall be conducted expeditiously. Not later than 120 days after the end of the hearing, the Secretary of Labor 
shall issue a final order. Before the final order is issued, the proceeding may be ended by a settlement agreement made by the 
Secretary of Labor, the complainant, and the person alleged to have committed the violation.  
(3)  
(A) If the Secretary of Labor decides, on the basis of a complaint, a person violated subsection (a) of this section, the 
Secretary of Labor shall order the person to—  
(i) take affirmative action to abate the violation;  
(ii) reinstate the complainant to the former position with the same pay and terms and privileges of employment; and  
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(iii) pay compensatory damages, including backpay with interest and compensation for any special damages sustained as a 
result of the discrimination, including litigation costs, expert witness fees, and reasonable attorney fees.  
(B) If the Secretary of Labor issues an order under subparagraph (A) of this paragraph and the complainant requests, the 
Secretary of Labor may assess against the person against whom the order is issued the costs (including attorney fees) 
reasonably incurred by the complainant in bringing the complaint. The Secretary of Labor shall determine the costs that 
reasonably were incurred.  
(C) Relief in any action under subsection (b) may include punitive damages in an amount not to exceed $250,000.  
(c) De Novo Review.— With respect to a complaint under paragraph (1),[1] if the Secretary of Labor has not issued a final 
decision within 210 days after the filing of the complaint and if the delay is not due to the bad faith of the employee, the 
employee may bring an original action at law or equity for de novo review in the appropriate district court of the United States, 
which shall have jurisdiction over such an action without regard to the amount in controversy, and which action shall, at the 
request of either party to such action, be tried by the court with a jury.  
(d) Judicial Review and Venue.— A person adversely affected by an order issued after a hearing under subsection (b) of this 
section may file a petition for review, not later than 60 days after the order is issued, in the court of appeals of the United States 
for the circuit in which the violation occurred or the person resided on the date of the violation. Review shall conform to chapter 7 
of title 5. The review shall be heard and decided expeditiously. An order of the Secretary of Labor subject to review under this 
subsection is not subject to judicial review in a criminal or other civil proceeding.  
(e) Civil Actions to Enforce.— If a person fails to comply with an order issued under subsection (b) of this section, the 
Secretary of Labor shall bring a civil action to enforce the order in the district court of the United States for the judicial district in 
which the violation occurred.  
(f) No Preemption.— Nothing in this section preempts or diminishes any other safeguards against discrimination, demotion, 
discharge, suspension, threats, harassment, reprimand, retaliation, or any other manner of discrimination provided by Federal or 
State law.  
(g) Rights Retained by Employee.— Nothing in this section shall be deemed to diminish the rights, privileges, or remedies of 
any employee under any Federal or State law or under any collective bargaining agreement. The rights and remedies in this 
section may not be waived by any agreement, policy, form, or condition of employment.  
(h) Disclosure of Identity.—  
(1) Except as provided in paragraph (2) of this subsection, or with the written consent of the employee, the Secretary of 
Transportation or the Secretary of Homeland Security may not disclose the name of an employee who has provided information 
about an alleged violation of this part, or a regulation prescribed or order issued under any of those provisions.  
(2) The Secretary of Transportation or the Secretary of Homeland Security shall disclose to the Attorney General the name of an 
employee described in paragraph (1) of this subsection if the matter is referred to the Attorney General for enforcement. The 
Secretary making such disclosure shall provide reasonable advance notice to the affected employee if disclosure of that 
person’s identity or identifying information is to occur.  
(i) Process for Reporting Security Problems to the Department of Homeland Security.—  
(1) Establishment of process.— The Secretary of Homeland Security shall establish through regulations, after an opportunity 
for notice and comment, a process by which any person may report to the Secretary of Homeland Security regarding motor 
carrier vehicle security problems, deficiencies, or vulnerabilities.  
(2) Acknowledgment of receipt.— If a report submitted under paragraph (1) identifies the person making the report, the 
Secretary of Homeland Security shall respond promptly to such person and acknowledge receipt of the report.  
(3) Steps to address problem.— The Secretary of Homeland Security shall review and consider the information provided in 
any report submitted under paragraph (1) and shall take appropriate steps to address any problems or deficiencies identified.  
(j) Definition.— In this section, “employee” means a driver of a commercial motor vehicle (including an independent contractor 
when personally operating a commercial motor vehicle), a mechanic, a freight handler, or an individual not an employer, who—  
(1) directly affects commercial motor vehicle safety or security in the course of employment by a commercial motor carrier; and  
(2) is not an employee of the United States Government, a State, or a political subdivision of a State acting in the course of 
employment.  

 
 
[1] So in original. Probably should be “subsection (b)(1),”.  
 
[As mentioned in the preceding text.] 
49 U.S. Code §42121. Protection of employees providing air safety information 
(a) Discrimination Against Airline Employees.— No air carrier or contractor or subcontractor of an air carrier may discharge 
an employee or otherwise discriminate against an employee with respect to compensation, terms, conditions, or privileges of 
employment because the employee (or any person acting pursuant to a request of the employee)—  
(1) provided, caused to be provided, or is about to provide (with any knowledge of the employer) or cause to be provided to the 
employer or Federal Government information relating to any violation or alleged violation of any order, regulation, or standard of 
the Federal Aviation Administration or any other provision of Federal law relating to air carrier safety under this subtitle or any 
other law of the United States;  
(2) has filed, caused to be filed, or is about to file (with any knowledge of the employer) or cause to be filed a proceeding relating 
to any violation or alleged violation of any order, regulation, or standard of the Federal Aviation Administration or any other 
provision of Federal law relating to air carrier safety under this subtitle or any other law of the United States;  
(3) testified or is about to testify in such a proceeding; or  
(4) assisted or participated or is about to assist or participate in such a proceeding.  
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(b) Department of Labor Complaint Procedure.—  
(1) Filing and notification.— A person who believes that he or she has been discharged or otherwise discriminated against by 
any person in violation of subsection (a) may, not later than 90 days after the date on which such violation occurs, file (or have 
any person file on his or her behalf) a complaint with the Secretary of Labor alleging such discharge or discrimination. Upon 
receipt of such a complaint, the Secretary of Labor shall notify, in writing, the person named in the complaint and the 
Administrator of the Federal Aviation Administration of the filing of the complaint, of the allegations contained in the complaint, of 
the substance of evidence supporting the complaint, and of the opportunities that will be afforded to such person under 
paragraph (2).  
(2) Investigation; preliminary order.—  
(A) In general.— Not later than 60 days after the date of receipt of a complaint filed under paragraph (1) and after affording the 
person named in the complaint an opportunity to submit to the Secretary of Labor a written response to the complaint and an 
opportunity to meet with a representative of the Secretary to present statements from witnesses, the Secretary of Labor shall 
conduct an investigation and determine whether there is reasonable cause to believe that the complaint has merit and notify, in 
writing, the complainant and the person alleged to have committed a violation of subsection (a) of the Secretary’s findings. If the 
Secretary of Labor concludes that there is a reasonable cause to believe that a violation of subsection (a) has occurred, the 
Secretary shall accompany the Secretary’s findings with a preliminary order providing the relief prescribed by paragraph (3)(B). 
Not later than 30 days after the date of notification of findings under this paragraph, either the person alleged to have committed 
the violation or the complainant may file objections to the findings or preliminary order, or both, and request a hearing on the 
record. The filing of such objections shall not operate to stay any reinstatement remedy contained in the preliminary order. Such 
hearings shall be conducted expeditiously. If a hearing is not requested in such 30-day period, the preliminary order shall be 
deemed a final order that is not subject to judicial review.  
(B) Requirements.—  
(i) Required showing by complainant.— The Secretary of Labor shall dismiss a complaint filed under this subsection and 
shall not conduct an investigation otherwise required under subparagraph (A) unless the complainant makes a prima facie 
showing that any behavior described in paragraphs (1) through (4) of subsection (a) was a contributing factor in the unfavorable 
personnel action alleged in the complaint.  
(ii) Showing by employer.— Notwithstanding a finding by the Secretary that the complainant has made the showing required 
under clause (i), no investigation otherwise required under subparagraph (A) shall be conducted if the employer demonstrates, 
by clear and convincing evidence, that the employer would have taken the same unfavorable personnel action in the absence of 
that behavior.  
(iii) Criteria for determination by secretary.— The Secretary may determine that a violation of subsection (a) has occurred 
only if the complainant demonstrates that any behavior described in paragraphs (1) through (4) of subsection (a) was a 
contributing factor in the unfavorable personnel action alleged in the complaint.  
(iv) Prohibition.— Relief may not be ordered under subparagraph (A) if the employer demonstrates by clear and convincing 
evidence that the employer would have taken the same unfavorable personnel action in the absence of that behavior.  
(3) Final order.—  
(A) Deadline for issuance; settlement agreements.— Not later than 120 days after the date of conclusion of a hearing under 
paragraph (2), the Secretary of Labor shall issue a final order providing the relief prescribed by this paragraph or denying the 
complaint. At any time before issuance of a final order, a proceeding under this subsection may be terminated on the basis of a 
settlement agreement entered into by the Secretary of Labor, the complainant, and the person alleged to have committed the 
violation.  
(B) Remedy.— If, in response to a complaint filed under paragraph (1), the Secretary of Labor determines that a violation of 
subsection (a) has occurred, the Secretary of Labor shall order the person who committed such violation to—  
(i) take affirmative action to abate the violation;  
(ii) reinstate the complainant to his or her former position together with the compensation (including back pay) and restore the 
terms, conditions, and privileges associated with his or her employment; and  
(iii) provide compensatory damages to the complainant.  
If such an order is issued under this paragraph, the Secretary of Labor, at the request of the complainant, shall assess against 
the person against whom the order is issued a sum equal to the aggregate amount of all costs and expenses (including 
attorneys’ and expert witness fees) reasonably incurred, as determined by the Secretary of Labor, by the complainant for, or in 
connection with, the bringing the complaint upon which the order was issued.  
(C) Frivolous complaints.— If the Secretary of Labor finds that a complaint under paragraph (1) is frivolous or has been 
brought in bad faith, the Secretary of Labor may award to the prevailing employer a reasonable attorney’s fee not exceeding 
$1,000.  
(4) Review.—  
(A) Appeal to court of appeals.— Any person adversely affected or aggrieved by an order issued under paragraph (3) may 
obtain review of the order in the United States Court of Appeals for the circuit in which the violation, with respect to which the 
order was issued, allegedly occurred or the circuit in which the complainant resided on the date of such violation. The petition for 
review must be filed not later than 60 days after the date of the issuance of the final order of the Secretary of Labor. Review 
shall conform to chapter 7 of title 5, United States Code. The commencement of proceedings under this subparagraph shall not, 
unless ordered by the court, operate as a stay of the order.  
(B) Limitation on collateral attack.— An order of the Secretary of Labor with respect to which review could have been 
obtained under subparagraph (A) shall not be subject to judicial review in any criminal or other civil proceeding.  
(5) Enforcement of order by Secretary of Labor.— Whenever any person has failed to comply with an order issued under 
paragraph (3), the Secretary of Labor may file a civil action in the United States district court for the district in which the 
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violation was found to occur to enforce such order. In actions brought under this paragraph, the district courts shall have 
jurisdiction to grant all appropriate relief including, but not limited to, injunctive relief and compensatory damages.  
(6) Enforcement of order by parties.—  
(A) Commencement of action.— A person on whose behalf an order was issued under paragraph (3) may commence a civil 
action against the person to whom such order was issued to require compliance with such order. The appropriate United States 
district court shall have jurisdiction, without regard to the amount in controversy or the citizenship of the parties, to enforce such 
order.  
(B) Attorney fees.— The court, in issuing any final order under this paragraph, may award costs of litigation (including 
reasonable attorney and expert witness fees) to any party whenever the court determines such award is appropriate.  
(c) Mandamus.— Any nondiscretionary duty imposed by this section shall be enforceable in a mandamus proceeding brought 
under section 1361 of title 28, United States Code.  
(d) Nonapplicability to Deliberate Violations.— Subsection (a) shall not apply with respect to an employee of an air carrier, 
contractor, or subcontractor who, acting without direction from such air carrier, contractor, or subcontractor (or such person’s 
agent), deliberately causes a violation of any requirement relating to air carrier safety under this subtitle or any other law of the 
United States.  
(e) Contractor Defined.— In this section, the term “contractor” means a company that performs safety-sensitive functions by 
contract for an air carrier.  
 


